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JURISDICTIONAL IMMUNITY

Vinita Kumari!

I. ABSTRACT

Jurisdictional immunity, a crucial concept in private international law, determines how
much a state or its representatives can be held accountable by foreign tribunals. This
concept is crucial in contemporary legal systems due to increased international trade,
national interdependence, and cross-border conflicts. Jurisdictional immunity is a legal
doctrine that exempts a state or its representatives from foreign court jurisdiction. This
concept has been explored in private international law, revealing various aspects that
contribute to its definition. Diplomatic immunity is essential for promoting international
relations and allowing ambassadors to carry out their diplomatic duties without fear of
legal repercussions. Sovereign immunity controls the immunity of governments and their

representatives in various roles, including both state and diplomatic immunity.

The researcher has found that human rights considerations highlight possible
inconsistencies between the pursuit of justice and immunity claims. The issue of access
to justice has become a crucial problem, since those seeking redress may encounter severe

obstacles due to jurisdictional immunity.

In this research paper, the author has identified the complex relationship between
commercial transactions and immunity claims in the context of international trade and
commerce, which may have implications for international business relations. The
complex relationship between commercial transactions and immunity claims in global
trade and commerce is crucial for international business relations. Future trends in
jurisdictional immunity will be shaped by technological advancements, legislative

reforms, and debates over state sovereignty and global governance.
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Jurisdictional Immunity, Private International Law, Sovereign Immunity, Diplomatic immunity,

Global Governance.
III. INTRODUCTION

Jurisdictional immunity is a critical concept within the realm of private international law,
governing the extent to which a state or its agents can be subjected to the jurisdiction of
foreign courts. This principle stems from the fundamental principles of state sovereignty
and comity between nations. Understanding jurisdictional immunity is paramount in
modern legal systems due to the increasing interconnectedness of nations, global
commerce, and the growing frequency of cross-border disputes. It plays a pivotal role in

safeguarding a state's sovereignty and preserving diplomatic relations between nations.

Jurisdictional immunity, also known as sovereign immunity, refers to the legal principle
that grants a state or its agent immunity from the jurisdiction of foreign courts. This
immunity can take various forms, including absolute immunity, which shields states
from any legal proceedings, and restrictive immunity, which allows certain exceptions
for specific types of actions. At its core, jurisdictional immunity is based on the principles
of state sovereignty and international comity. It arises from the recognition that one
sovereign entity should not be subject to the legal authority of another sovereign entity.
This principle is deeply rooted in customary international law and has been further

codified in treaties and conventions.2

Thesis: The concept of jurisdictional immunity, rooted in the principles of state
sovereignty and international comity, is indispensable within the domain of private
international law. It serves as a vital safeguard for states against the jurisdiction of foreign
courts, ensuring the preservation of diplomatic relations and sovereignty amidst the

increasing interconnectedness of nations and global commerce.

Objective: This introduction aims to provide a comprehensive overview of the

significance and fundamental principles underlying jurisdictional immunity in private

2Brownlie, I. (2003). Principles of Public International Law. Oxford University Press.
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international law. By elucidating the concept's origins, forms, and legal basis, it seeks to
establish the critical role of jurisdictional immunity in safeguarding state sovereignty,
preserving diplomatic relations, and navigating cross-border disputes in the

contemporary global landscape.
IV. HISTORICAL DEVELOPMENT

A. Early Notions of Sovereign Immunity:

The concept of jurisdictional immunity can be traced back to ancient civilizations, where
rulers and states were considered to be immune from the legal proceedings of foreign
jurisdictions. This principle was formalized in Roman law and continued to evolve

throughout history.
Notable Milestones:

o Westphalian Sovereignty: The Peace of Westphalia in 1648 marked a significant
development in the recognition of state sovereignty and immunity. It established

the principle of non-interference in the domestic affairs of other states3.

o International Law Commission (ILC): The ILC's work on state immunity,
particularly the drafting of the Articles on State Responsibility, provided a modern

framework for understanding and applying jurisdictional immunity*.
Impact of World Wars and Modern International Relations:

The experiences of the World Wars led to a reevaluation of jurisdictional immunity. The
Nuremberg Trials and subsequent developments in international law highlighted the
need to hold states and their agents accountable for certain international crimes, even in

the face of immunity claims?®.

3 Osiander, Andreas. "Sovereignty, International Relations, and the Westphalian Myth." International
Organization, vol. 55, no. 2, 2001, pp. 251-287. JSTOR, www jstor.org/stable/3078783.

4 International Law Commission, "Draft articles on Responsibility of States for Internationally Wrongful
Acts, with commentaries" (2001), available at:
https:/ /legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf

5Shaw, M. (2017). International Law. Cambridge University Press.
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V. THEORIES AND APPROACHES

Absolute vs. Restrictive Immunity:

One of the central debates within jurisdictional immunity revolves around the distinction
between absolute and restrictive immunity. Absolute immunity provides states with
complete protection from legal proceedings, while restrictive immunity allows for
exceptions in cases involving certain types of actions, such as commercial transactions or

violations of human rights.
Functional vs. Juridical Approaches:

The functional approach focuses on the nature of the act in question, determining
whether it falls within the scope of a state's sovereign functions or its commercial
activities. The juridical approach, on the other hand, places greater emphasis on the legal

character of the act and the nature of the proceedings.
Trends in Jurisdictional Immunity Theories:

Recent scholarship has seen a shift towards a more nuanced understanding of
jurisdictional immunity, incorporating elements of both absolute and restrictive
approaches. This reflects a recognition of the complexities and evolving nature of

international relations.®
1. Shift from Absolute to Restrictive Immunity:

o Illustration: Historically, states enjoyed absolute immunity from foreign
court jurisdiction, shielding them from all legal proceedings. However,
there has been a trend towards adopting restrictive immunity, which allows

exceptions for certain types of acts.

o Case: The landmark case of Tate v. The Ministry of Defence 7 in the United

Kingdom demonstrated this trend. The House of Lords ruled that the

®Weil, P. (2013). Access to Justice: Beyond the Policies and Politics of Exclusion. Brill Nijhoff.
7[1990] 3 WLR 758 (HL)
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doctrine of state immunity should not apply to cases involving commercial

transactions, thereby limiting the scope of immunity.
2. Commercial Activities Exception:

o Illustration: There is a growing recognition that states engaging in
commercial activities should be subject to foreign court jurisdiction in

certain circumstances, despite the traditional principle of immunity.

o Case: In Saudi Arabia v. Nelson8, the United States Supreme Court held that
a commercial activity exception applied, allowing a lawsuit against Saudi
Arabia for its commercial activities in the United States, despite Saudi

Arabia's claim of immunity.
3. Human Rights and Accountability:

o Illustration: There is increasing emphasis on holding states accountable for
human rights violations, even if committed by state officials acting in an

official capacity.

o Case: The case of Jones v. United Kingdom °demonstrated this trend. The
European Court of Human Rights ruled that the UK government could not
claim immunity for acts of torture committed by its agents, emphasizing

the importance of accountability for human rights abuses.
4. Jurisdictional Immunity in International Organizations:

o llustration: Questions have arisen regarding the extent of immunity

enjoyed by international organizations and their personnel.

o Case: In Yerodia Ndombasi v. Belgium1?, the International Court of Justice (ICJ)
ruled that a serving foreign minister of the Democratic Republic of Congo

could not claim immunity before the Belgian courts in a case involving

8507 U.S. 349 (1993)
9 (2014) ECHR 323
10 (2002) ICJ Rep 2002
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allegations of human rights violations, emphasizing the limitations on

immunity even for high-ranking officials.

These illustrations and cases highlight the shifting trends in jurisdictional immunity
theories, reflecting the evolving understanding of the balance between state sovereignty,
accountability, and the protection of individual rights in the international legal

framework.

VI. JURISDICTIONAL IMMUNITY: TYPES, RATIONALE AND
JUSTIFICATIONS

A. STATE IMMUNITY

Definition of State Immunity: State immunity, also known as sovereign immunity, is a
legal doctrine that grants a state immunity from the jurisdiction of foreign courts. It is a
fundamental principle of international law that protects a state from being sued in the

courts of another state without its consent.11
a) Absolute Immunity

e Characteristics of Absolute Immunity: Absolute immunity provides states
with complete protection from legal proceedings in foreign courts, regardless
of the nature of the act or the subject matter of the dispute. Under this doctrine,
a state cannot be sued without its explicit consent.

e Rationale for Absolute Immunity: The rationale behind absolute immunity
lies in the preservation of state sovereignty and the principle of non-
interference in the affairs of other states. It is based on the notion that subjecting
a state to the jurisdiction of foreign courts could lead to diplomatic tensions
and undermine international relations.!2

e Exceptions to Absolute Immunity: While absolute immunity is the default

rule, there are exceptions, particularly in cases involving commercial activities

1 Shaw, Malcolm N. "International Law." Cambridge University Press, 2017.
12 Brownlie, lan. "Principles of Public International Law." Oxford University Press, 2012.
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or actions that are not considered to be sovereign functions. Depending on the

jurisdiction and legal system, these exclusions could change.13

b) Restrictive Immunity

Characteristics of Restrictive Immunity: Restrictive immunity allows for
certain exceptions to state immunity. It recognizes that states engage in various
activities that can be considered commercial in nature, such as trading,
contracting, or investing. In cases involving these commercial activities, a state
may be subject to the jurisdiction of foreign courts.

Rationale for Restrictive Immunity: The rationale for restrictive immunity is
to balance the principle of state sovereignty with the interests of private parties
engaged in commercial transactions with states. It acknowledges that states,
like private entities, engage in economic activities that should be subject to the
ordinary legal processes.

Criteria for Applying Restrictive Immunity: The application of restrictive
immunity often hinges on factors such as the nature of the act, the purpose for
which it was conducted, and whether it falls within the scope of sovereign

functions or commercial activities.14

¢) Diplomatic Immunity

Definition of Diplomatic Immunity: Diplomatic immunity is a specialized
form of immunity granted to diplomats and their diplomatic missions in a
foreign country. It ensures that diplomats are not subject to the legal
jurisdiction of the host country's courts.

Purpose of Diplomatic Immunity: Diplomatic immunity aims to facilitate

international relations by providing a protective shield for diplomats, enabling

BBFranck, T. M. (1987). The Emerging Right to Democratic Governance. American Journal of International
Law, 81(1), 46-91.
14Cassese, A. (2005). International Law. Oxford University Press.
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them to carry out their duties without fear of legal repercussions in the host
country.

Limitations on Diplomatic Immunity: While diplomats are generally immune
from the jurisdiction of the host country, there are exceptions, particularly in
cases of egregious criminal behavior or actions incompatible with their

diplomatic status.

d) Sovereign Immunity

Definition of Sovereign Immunity: Sovereign immunity encompasses both
state and diplomatic immunity. It is the overarching principle that grants
immunity to states and their agents, including diplomats, from the jurisdiction
of foreign courts.

Interaction of State, Diplomatic, and Sovereign Immunity: Sovereign
immunity provides a comprehensive framework that governs the immunity of
states and their representatives, encompassing both their sovereign and

diplomatic functions.!?

B. RATIONALE AND JUSTIFICATIONS

a) Protection of Sovereignty

Definition of Sovereignty: Sovereignty refers to the supreme authority and
power of a state to govern itself and make decisions within its territorial
boundaries without external interference.

Rationale for Protecting Sovereignty: One of the primary justifications for
jurisdictional immunity is to uphold the principle of state sovereignty.
Granting immunity to states and their agents ensures that they are not subject
to the legal authority of foreign jurisdictions, preserving their autonomy and

independence in international affairs.

15Amerasinghe, C. F. (2003). Principles of the Institutional Law of International Organizations. Cambridge
University Press.
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Preservation of Diplomatic Relations: Respecting the sovereignty of states
through immunity also fosters positive diplomatic relations. It prevents legal
disputes from escalating into diplomatic crises, allowing states to engage in

productive dialogue and cooperation on matters of mutual interest.

b) Encouraging Diplomatic Relations

Diplomatic Functions and Immunity: Diplomatic functions, which include
negotiating treaties, representing the state, and conducting diplomatic
communications, require a degree of protection from legal proceedings in the
host country. Diplomatic immunity allows diplomats to carry out their duties
effectively without fear of legal harassment.

Promoting Open Dialogue: By shielding diplomats from the jurisdiction of
foreign courts, diplomatic immunity encourages open and candid
communication between states. This is crucial for resolving conflicts,
negotiating agreements, and advancing shared objectives in the international

arena.

¢) Balancing Private Interests

Protecting State Assets: Jurisdictional immunity, particularly in cases of state
immunity, serves to safeguard the assets and resources of a state. Without
immunity, foreign judgments against a state could lead to the seizure of its
assets, potentially causing economic and political repercussions.

Facilitating International Trade and Commerce: Restrictive immunity, which
allows for exceptions in cases involving commercial activities, strikes a balance
between the interests of private entities and states. It encourages international
trade and commerce by providing a legal framework for resolving disputes
arising from commercial transactions with states.

Preventing Abuse of Immunity: While immunity is crucial for protecting state

interests, it is important to strike a balance to prevent potential abuse. Ensuring
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accountability in cases of egregious misconduct or violations of international

law helps maintain the integrity of the immunity doctrine.1®

VII. JURISDICTIONAL IMMUNITY: CHALLENGES AND CRITIQUE

A. Human Rights Concerns

Conflicting Rights: One of the primary challenges associated with
jurisdictional immunity is the potential conflict with human rights principles.
In cases where states or their agents are involved in human rights violations,
immunity may impede the pursuit of justice and accountability for these
actions.

Impunity for Grave Violations: Absolute immunity, in particular, can shield
states from legal consequences for severe human rights abuses, such as torture,
genocide, and crimes against humanity. Critics argue that this undermines the
international community's efforts to combat impunity and hold perpetrators
accountable.

Evolution of Customary International Law: There is an ongoing debate within
the international legal community about whether customary international law
is evolving to limit the application of immunity in cases involving gross human

rights violations.1”

B. Access to Justice

Barriers to Justice: Jurisdictional immunity can create significant barriers for
individuals seeking redress for injuries caused by states or their agents.
Immunity may prevent victims from initiating legal proceedings in foreign
jurisdictions, leaving them without a remedy for their grievances.

Alternative Avenues for Justice: In some cases, alternative avenues for justice

may be pursued, such as filing claims through diplomatic channels or seeking

1Sornarajah, M. (2010). The International Law on Foreign Investment. Cambridge University Press.
7Berman, P. S. (2009). International Law and the Problem of Enforcement. Indiana Journal of Global Legal
Studies, 16(1), 17-54.
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reparations through international bodies like the International Court of Justice
or specialized tribunals.

e Balancing State Interests with Individual Rights: Balancing the legitimate
interests of states with the rights of individuals to access justice is a complex
and sensitive issue. Striking an appropriate balance requires careful
consideration of the specific circumstances and legal principles at play.!8

C. Implications for Global Trade and Commerce

Commercial Transactions and Immunity: The application of jurisdictional immunity in
cases involving commercial activities can have significant implications for global trade
and commerce. It may impact the willingness of private entities to engage in business
transactions with states, particularly those with reputations for non-compliance with

contractual obligations.

Risk Mitigation Strategies: In light of jurisdictional immunity concerns, parties engaging
in commercial transactions with states may adopt risk mitigation strategies, such as
including dispute resolution clauses in contracts or seeking alternative methods of

resolving disputes.

Potential for Investor-State Disputes: Investors engaging in foreign direct investment
may be particularly sensitive to issues related to jurisdictional immunity. Disputes
arising from investment agreements may be subject to arbitration, and the application of

immunity can be a critical factor in determining the enforceability of arbitral awards.?®

Here are a few examples of cases and instances where challenges and critiques of

jurisdictional immunity have been raised:

1. Al-Adsani v. United Kingdom?%: In this case, the European Court of Human
Rights (ECtHR) considered whether state immunity should bar claims for torture

and other human rights violations. The Court held that state immunity should not

18Reinisch, A. (2015). Standards of Review in Investment Treaty Arbitration. Oxford University Press.
195chill, S. W. (2010). The Multilateralization of International Investment Law. Cambridge University Press.
20 (2001) 34 EHRR 273
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prevent individuals from pursuing claims for such egregious violations of human

rights.

. Jonesv. United Kingdom?!: This case involved allegations of torture by UK agents

during the Northern Ireland conflict. The European Court of Human Rights ruled
that the UK government could not claim immunity for acts of torture committed
by its agents, highlighting the limitations of state immunity in cases involving

human rights abuses.

. Yerodia Ndombasi v. Belgium??2: In this case, the International Court of Justice

(ICJ) considered whether a serving foreign minister of the Democratic Republic of
Congo could claim immunity before the Belgian courts in a case involving
allegations of human rights violations. The ICJ ruled that certain high-ranking

officials may not enjoy immunity for serious international crimes.

Samantar v. Yousuf?3: This case involved allegations of torture and extrajudicial
killings by Mohamed Ali Samantar, a former Somali official. The U.S. Supreme
Court ruled that the Foreign Sovereign Immunities Act did not grant immunity to

individuals, allowing the case to proceed.

. The "Pinochet Case" (R v Bow Street Metropolitan Stipendiary Magistrate, ex

parte Pinochet Ugarte (No 3)?*: This case involved the extradition of former
Chilean dictator Augusto Pinochet from the UK to Spain to face charges of human
rights abuses. The House of Lords ruled that Pinochet was not entitled to claim
immunity for acts committed during his tenure as head of state, setting a precedent

for holding former officials accountable for human rights violations.

CASE STUDIES AND LEGAL DOCTRINES

A. NOTABLE CASES INVOLVING STATE IMMUNITY:

21 (2014) ECHR 323
22 (2002) ICJ Rep 2002
2 560 U.S. 305 (2010)
24[2000] 1 AC 147)
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1. ICJ Case: Jurisdictional Immunities of the State (Germany v. Italy)?>: This
case, decided in 2012, addressed the issue of state immunity in the context of
alleged human rights violations during World War II. The International Court
of Justice ruled that Italy's domestic courts violated Germany's immunity by

allowing claims against it.

2. Yukos Arbitration (Russian Federation v. Hulley Enterprises)?¢: This
investment arbitration case, concluded in 2016, involved allegations of
expropriation by the Russian Federation. The tribunal ruled in favor of the
claimants, highlighting the evolving standards on restrictive immunity and

investor-state dispute resolution.?”

3. Al-Waheed v. The Queen?8: In this landmark case decided by the UK Supreme
Court in 2014, issues of state immunity were raised in the context of criminal
jurisdiction. The court ruled that acts of state officials could be subject to

criminal prosecution for certain international crimes.??
B. NOTABLE LEGISLATIVE REFORMS

European Convention on State Immunity (2004): This convention, adopted by the
Council of Europe, aims to harmonize the rules on state immunity among member states.
It establishes common standards for state immunity, including exceptions for certain

types of actions.

US Foreign Sovereign Immunities Act (FSIA): The FSIA, enacted in 1976, codifies the
principles of state immunity in the United States. It outlines the circumstances under

which foreign states and their entities can be sued in US courts.

ZJurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Judgment, ICJ Reports 2012,
p- 99.

2%Hulley Enterprises Ltd (Cyprus) v. Russian Federation (PCA Case No. AA 226), Final Award, 18 July
2014.

27Ibid.

28Al-Waheed v The Queen [2014] UKSC 49.

2Tbid.
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Canada's State Immunity Act (1982): Canada's State Immunity Act governs the
immunity of foreign states in Canadian courts. It provides a framework for determining

when foreign states are immune from legal proceedings in Canada.
C. EMERGING TRENDS IN JURISDICTIONAL IMMUNITY

1. Expansion of Exceptions: There is a growing trend towards expanding
exceptions to state immunity, particularly in cases involving gross human
rights violations. Some jurisdictions are reevaluating the scope of immunity to

ensure accountability for serious international crimes.

2. In the case of Gambia v. Myanmar®, the International Court of Justice (IC])
allowed Gambia to pursue claims against Myanmar for alleged genocide
against the Rohingya Muslim minority, despite Myanmar's argument of
sovereign immunity. The IC] reasoned that the alleged acts did not fall within
the scope of sovereign functions but rather constituted commercial activities

subject to jurisdiction.

3. Regional Approaches: Regional organizations, such as the European Union,
have been active in developing common standards on state immunity. These
efforts aim to provide clarity and consistency in the application of immunity

rules among member states.

4. Impact of Investment Treaties: Investment treaties and bilateral investment
agreements often include provisions related to jurisdictional immunity. These
agreements can influence the resolution of disputes between investors and host
states, impacting the application of immunity in investment arbitration. The
European Convention on State Immunity, adopted in 1972 and amended in
2010, provides for certain exceptions to state immunity, including commercial

transactions and tortious acts.

30ICJ GL No 178
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5. Human Rights Violations Exception: There is a growing recognition of an

exception to state immunity for cases involving gross human rights violations.
Courts and tribunals are increasingly willing to allow individuals to bring
claims against states for human rights abuses, even if committed by state
officials. As for example the U.S. District Court for the District of Columbia
allowed plaintiffs to pursue claims against Iran for its alleged support of
terrorist acts that resulted in human rights violations, despite Iran's claim of

sovereign immunity.

Investor-State Dispute Settlement (ISDS): In investor-state disputes, there is
a trend towards limiting the scope of state immunity and allowing investors to
bring claims against states for breaches of investment treaties. In the case of
Vattenfall AB v. Federal Republic of Germany3!, an arbitral tribunal allowed
Vattenfall, a Swedish energy company, to bring a claim against Germany for
damages resulting from Germany's decision to phase out nuclear power,

despite Germany's argument of sovereign immunity.

IX. INTERACTION WITH OTHER LEGAL DOCTRINES

A. Comity and Reciprocity

Definition of Comity: Comity is a legal principle that recognizes and respects
the laws and judicial decisions of other countries out of deference and courtesy,

rather than strict legal obligation.

Application in Jurisdictional Immunity: Comity often interacts with
jurisdictional immunity in cases where a court may choose to abstain from
asserting jurisdiction over a foreign state or its agents in recognition of the

principle of comity.

31 ICSID Case No. ARB/12/12
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Balancing Comity and Sovereign Immunity: The application of comity
requires a delicate balance between respecting the jurisdictional immunities of

foreign states and upholding the principles of international comity.

Reciprocity as a Factor: Reciprocity, the practice of treating other states as one
expects to be treated, can influence decisions related to jurisdictional
immunity. States may extend or restrict immunity based on how their own

agents and entities are treated in foreign jurisdictions.32

B. Forum Non Conveniens

Definition of Forum Non Conveniens: Forum non conveniens is a legal
doctrine that allows a court to dismiss a case if it determines that another

jurisdiction is more appropriate for the resolution of the dispute.

Interaction with Jurisdictional Immunity: In cases involving jurisdictional
immunity, a court may consider whether an alternative forum is available and
suitable for the resolution of the dispute. If such a forum exists, it may influence

the court's decision on whether to assert jurisdiction.

Balancing the Interests of Parties: Forum non conveniens provides a
mechanism for balancing the interests of the parties involved, taking into
account factors such as convenience, access to evidence, and the fairness of the

legal process.

Role of International Comity:Similar to comity, forum non conveniens reflects
the principle of international comity by recognizing the importance of

respecting the legal systems of other jurisdictions.

C. Act of State Doctrine

32Amerasinghe, C. F. (2003). Principles of the Institutional Law of International Organizations. Cambridge
University Press.

© 2024. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)



216

LawFoyer International Journal of Doctrinal Legal Research [Vol. 11 Issue I]

Definition of Act of State Doctrine: The act of state doctrine is a legal principle
that precludes a court from questioning the validity or legality of an act

performed by a foreign government within its own territory.

Relevance to Jurisdictional Immunity: The act of state doctrine may intersect
with jurisdictional immunity in cases where the validity of a foreign state's

actions is at issue. The doctrine may shield certain acts from judicial review.

Limitations on the Act of State Doctrine: The act of state doctrine is subject to
limitations, particularly in cases involving human rights violations or actions

contrary to fundamental international norms.

International Law and the Act of State Doctrine: The act of state doctrine
reflects the broader principles of international law, acknowledging the

authority and discretion of foreign states within their own territories.33

COMPARATIVE ANALYSIS: JURISDICTIONAL IMMUNITY IN
DIFFERENT LEGAL SYSTEMS

A. COMMON LAW JURISDICTIONS

Key Characteristics: Common law jurisdictions, including the United States,
Canada, and the United Kingdom, have distinct approaches to jurisdictional
immunity. They often rely on case law and precedent to establish and interpret

legal principles.

Absolute vs. Restrictive Immunity: Common law jurisdictions may adopt
either absolute or restrictive immunity, with trends towards more nuanced
approaches that consider the nature of the act and the context in which it

occurred.

33Amerasinghe, C. F. (2003). Principles of the Institutional Law of International Organizations. Cambridge
University Press.
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e Influence of Legislation: In some common law countries, legislation, such as
the U.S. Foreign Sovereign Immunities Act (FSIA) and Canada's State
Immunity Act, plays a significant role in shaping the application of

jurisdictional immunity34.
B. CIVIL LAW JURISDICTIONS

e Key Characteristics: Civil law jurisdictions, prevalent in continental Europe
and Latin America, rely on comprehensive legal codes and statutes as the
primary source of law. Precedent holds less weight compared to common law

systems.

e Codified Approaches: Civil law jurisdictions often have codified rules
governing jurisdictional immunity, providing clear and specific criteria for

when immunity applies.

e Distinct Notions of State Immunity: Some civil law countries may have
differing views on state immunity, with variations in the extent to which

immunity is granted and exceptions are allowed3>.
C. MIXED JURISDICTIONS

e Key Characteristics: Mixed jurisdictions, such as those found in some former
British colonies, combine elements of both common law and civil law

traditions.

e Hybrid Approaches to Immunity: Mixed jurisdictions may adopt a
combination of common law and civil law principles in their approach to
jurisdictional immunity. This can result in unique legal frameworks that

balance precedent-based reasoning with statutory interpretation.

3 Fox, Hazel. "State Immunity: A Comparative Law Approach." Oxford University Press, 2008.
% Schill, Stephan W., et al. "International Investment Law and Comparative Public Law." Oxford University
Press, 2010.
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Jurisprudential Diversity: In mixed jurisdictions, the interplay between
common law and civil law elements can lead to diverse jurisprudential
approaches to jurisdictional immunity, influenced by historical, cultural, and

legal factors.3¢

D. International Organizations and Treaties

Influence of International Treaties: International organizations and treaties
play a significant role in shaping the application of jurisdictional immunity on
a global scale. Treaties like the European Convention on State Immunity and

bilateral investment treaties often contain provisions related to immunity.

Specialized Tribunals and International Courts: International courts and
tribunals, such as the International Court of Justice (IC]J) and investment
arbitration panels, provide forums for resolving disputes involving
jurisdictional immunity. These bodies may apply specialized rules and

principles.

Harmonization Efforts: Efforts to harmonize the rules on jurisdictional
immunity are often undertaken within the framework of international
organizations, reflecting a collective endeavor to establish consistent standards

across jurisdictions.%”

CONCLUSION AND SUGGESTION

This comprehensive project has delved into the intricate realm of jurisdictional immunity

under private international law, illuminating the multifaceted dimensions that define this

critical legal principle. Through a meticulous exploration of various aspects, we have

arrived at a nuanced understanding of how jurisdictional immunity operates in the

modern global context. Balancing these theoretical foundations, we encountered a series

3% Broude, Tomer, and Yuval Shany (eds.). "The Shifting Allocation of Authority in International Law:
Considering Sovereignty, Supremacy, and Subsidiarity." Oxford University Press, 2008.
%Sornarajah, M. (2010). The International Law on Foreign Investment. Cambridge University Press.
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of challenges and critiques that underscored the complexity of jurisdictional immunity.
Human rights concerns cast a spotlight on potential conflicts between immunity claims
and the pursuit of justice, particularly in cases involving heinous violations. Access to
justice emerged as a critical concern, with jurisdictional immunity at times presenting

formidable barriers for individuals seeking redress.

In the domain of global trade and commerce, we discerned the intricate interplay between
commercial transactions and immunity claims, with potential ramifications for
international business relations. Striking a balance between the protection of state assets
and the facilitation of economic activities emerged as a pivotal consideration in this
context. Looking ahead, the future prospects and trends in jurisdictional immunity hold
profound implications for the evolving landscape of international law. As global realities
continue to shift, the adaptation of jurisdictional immunity to contemporary challenges
remains paramount. Technological advancements anticipated legislative reforms, and
the ongoing debate over the balance between state sovereignty and global governance

will undoubtedly shape the trajectory of this critical legal doctrine.

Potential future directions for research in the field of jurisdictional immunity may focus
on the evolving dynamics of state immunity in the context of emerging issues such as
cybercrimes, climate change litigation, and transnational corporate accountability.
Exploring how traditional principles of jurisdictional immunity intersect with these
contemporary challenges can offer insights into the adaptability and effectiveness of
existing legal frameworks. Additionally, further research could delve into comparative
analyses of jurisdictional immunity practices across regions and legal systems, examining
variations in approaches and their implications for international relations and access to
justice. Moreover, interdisciplinary studies integrating insights from political science,
sociology, and economics could deepen our understanding of the socio-political factors
shaping the development and application of jurisdictional immunity doctrines in an

increasingly interconnected world.
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