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TOWARDS EQUALITY: ASSESSING THE LEGAL 

FRAMEWORK AND CHALLENGES OF SAME-SEX 

MARRIAGE RECOGNITION IN INDIA 

Shivani Singh1 

I. ABSTRACT 

This paper explores the intricate legal landscape surrounding same-sex marriage in India, 

delving into constitutional provisions, landmark judicial decisions, and international 

comparisons. Despite pivotal strides in decriminalizing consensual homosexual acts, India 

does not formally recognize same-sex marriages. The analysis focuses on constitutional 

guarantees under Articles 14, 15, and 21, emphasizing principles of equality, non-

discrimination, and personal liberty crucial to advocating for marriage equality. Insights 

drawn from countries like Canada, the Netherlands, and South Africa illustrate the societal 

benefits of legal recognition, including enhanced social cohesion and strengthened human 

rights protections. 

The study critically assesses legislative hurdles and societal attitudes that hinder the 

advancement of same-sex marriage recognition in India. It underscores the pivotal role of 

judicial activism in expanding LGBT rights and calls for legislative reforms aimed at aligning 

marriage laws with constitutional principles. The conclusion puts forth strategic policy 

recommendations to bridge existing legal gaps and foster inclusivity, advocating for 

comprehensive anti-discrimination laws and educational initiatives to cultivate broader 

societal acceptance. 

II. KEYWORDS: 

Same-sex marriage, LGBT rights, Indian law, constitutional principles, judicial activism, 

comparative analysis 

 
1 LLM Student at Amity University Lucknow Campus. 
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III. INTRODUCTION 

Same-sex marriage remains a contentious yet pivotal issue within India's legal 

landscape, challenging traditional norms and reflecting broader societal shifts and 

constitutional imperatives. India, with its rich cultural tapestry and intricate legal 

framework, grapples with the complexities of same-sex marriage, which holds 

profound implications for rights, equality, and personal autonomy enshrined in the 

Constitution2. 

In recent years, the global movement towards recognizing same-sex marriages has 

significantly influenced debates in India, where entrenched conservatism has 

historically shaped societal attitudes towards same-sex relationships. Nevertheless, 

global precedents and constitutional commitments to equality have catalyzed 

discussions and legal advancements within the country. 

A. IMPORTANCE OF DISCUSSING SAME-SEX MARRIAGE IN THE INDIAN 

CONTEXT 

The exploration of same-sex marriage in India is imperative as it has the potential to 

redefine legal, social, and cultural norms. It prompts fundamental questions about 

human rights, equality, and the state's obligation to acknowledge diverse forms of 

relationships. India's legal framework, traditionally centered on heterosexual 

marriage, faces challenges in reconciling these norms with evolving global standards 

and the burgeoning advocacy for LGBT rights. 

Moreover, the discourse gains significance against the backdrop of pivotal judicial 

rulings and legislative initiatives concerning LGBT rights in India. Landmark cases 

such as Navtej Singh Johar v. Union of India3 (2018) have expanded constitutional 

protections to encompass sexual orientation, underscoring the judiciary's pivotal role 

in safeguarding marginalized communities4. 

 
2 Westman, A.F. (1999) „Within and between- Sex variation in human mate choices: an evolutionary 
perspective. 
3 Navtej Singh Johar v. Union of India (2018): AIR 2018 SC 4321 
4 Winon, Robert F. And Mcgainnis, Robert (eds.), (1953) „Marriage and the Family‟, Henry Holt and 
company, New York. 
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This research critically examines the legal legitimacy of same-sex marriage in India, 

evaluating constitutional principles, judicial interpretations, legislative efforts, and 

societal attitudes. It seeks to determine whether India's current legal framework 

adequately safeguards the rights and freedoms of LGBT individuals in the context of 

marriage5. Through in-depth historical analysis, international comparisons, 

examination of judicial precedents, and consideration of societal dynamics, this study 

provides a comprehensive assessment of the prospects for recognizing same-sex 

marriage within Indian law6. By exploring these facets, the research aims to contribute 

substantively to the ongoing discourse on LGBT rights in India, emphasizing the 

evolving nature of legal and societal norms in a nation known for its diversity and 

dynamism7. 

IV. HISTORICAL CONTEXT AND LEGAL EVOLUTION 

A. Historical Perspectives On Marriage In India 

Marriage in India has historically been perceived as a sacred institution deeply rooted 

in cultural and religious traditions8. Various religious ceremonies, including Hindu, 

Muslim, Christian, and others, have traditionally governed the solemnization and 

recognition of marriages. These customs have predominantly upheld heterosexual 

unions as the societal norm, reflecting long-standing values and familial structures 

upheld over centuries. 

The enactment of the Hindu Marriage Act in 1955 represented a significant milestone 

in the codification of marriage laws for Hindus. This legislation standardized 

eligibility criteria, ceremonies, and procedures for dissolution, aiming to integrate 

diverse customary practices into a unified legal framework while modernizing the 

institution of marriage. Similarly, the Special Marriage Act of 1954 was introduced to 

facilitate civil marriages independent of religious affiliations. This statute 

 
5 Stephen Ellingson, M. Christian Green., (2014) „Religion and Sexuality in Cross Cultural Perspective‟. 
6 Singer, Milton and Cohn, B.S., (eds.) (1968) „Structure and Change in Indian Society‟, Aldine 
Publishing Company, Chicago. 
7 Shah, A.M., (1956) „The Household Dimension of the Family in India‟, Orient Longmans Ltd., Delhi. 
8 Russel, Bentrand, (1977) „Marriage and Morals‟, Bantam Books, New Year. 
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accommodated inter-religious and inter-caste unions, promoting secular principles 

and enhancing personal autonomy within marital relationships. 

B. Evolution Of Marriage Laws In India (Focus On Heterosexual Marriage) 

India's legal framework governing marriage has evolved significantly over time with 

a primary emphasis on heterosexual relationships. The Hindu Marriage Act, 1955, not 

only codified Hindu marriage laws but also recognized marriage as both a sacrament 

and a social contract. It outlined the rights and responsibilities of spouses, including 

provisions for divorce and maintenance, reflecting a blend of traditional values and 

contemporary legal principles9. 

Similarly, the Special Marriage Act, 1954, offered a secular alternative for individuals 

seeking marriage outside religious customs. By emphasizing mutual consent and 

equality regardless of caste, creed, or religion, this legislation underscored India's 

progressive approach towards personal freedoms and secularism in matrimonial 

matters10. 

C. Key Legal Milestones Related To LGBT Rights And Same-Sex Relationships 

India's legal landscape concerning LGBT rights and same-sex relationships has 

witnessed significant transformations, albeit with challenges. The landmark case of 

Navtej Singh Johar v. Union of India11 (2018) marked a crucial turning point by 

decriminalizing consensual homosexual acts under Section 377 of the Indian Penal 

Code. This landmark Supreme Court ruling upheld constitutional principles of 

equality and dignity, affirming individuals' rights to live and love without 

discrimination based on sexual orientation. 

Despite these strides in decriminalization, the recognition of same-sex marriages 

remains contentious due to the absence of specific legislative provisions. This gap 

leaves LGBT individuals vulnerable regarding marital rights, inheritance, and 

adoption. Advocates and legal experts continue to advocate for legislative reforms 

 
9 Newcomb. Theodore M., (1937) „Recent changes in Attitude towards Sex and Marriages‟, American 
Sociological Review, Vol.2 
10 Mowrer, Ernest R., and Mowrer, Marriet. R. (1951) „The Social Psychology of marriage‟, American 
Sociological Review, Vol.16, No.1 
11 Navtej Singh Johar v. Union of India (2018): AIR 2018 SC 4321. 
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aligning Indian laws with international standards, aiming to foster inclusivity and 

equality within marital relationships12. 

While India has made significant progress in recognizing LGBT rights and 

decriminalizing homosexuality, achieving legal recognition for same-sex marriages 

remains an ongoing challenge13. The evolution of marriage laws reflects broader 

societal shifts and constitutional imperatives, necessitating comprehensive reforms to 

ensure equality, dignity, and non-discrimination for all individuals within marital 

contexts. 

V. INTERNATIONAL PERSPECTIVES AND COMPARISONS 

A. Overview of Same-Sex Marriage Laws Globally 

The recognition of same-sex marriages internationally has evolved significantly, 

reflecting dynamic societal attitudes and legal principles. Countries like Canada, the 

Netherlands, and South Africa have pioneered legislative frameworks affirming 

equality and non-discrimination. These jurisdictions grant same-sex couples equal 

rights in marriage, adoption, inheritance, and divorce.14 

In Europe, nations such as Spain and Germany have also embraced legal recognition, 

emphasizing individual rights and familial autonomy. The European Court of Human 

Rights (ECHR) has affirmed in cases like Schalk and Kopf v. Austria15 that same-sex 

couples enjoy the right to marry under the European Convention on Human Rights 

(ECHR), Article 12. 

B. Comparative Analysis With Countries That Have Legalized Same-Sex 

Marriage 

India's approach to same-sex marriages contrasts sharply with global trends. While 

countries like the United States and Mexico have legalized same-sex marriage through 

 
12 Margaret R. Roller & Paul J. Lavrakas, (2010) „Applied Qualitative Research Design: a total quality 
framework approach. 
13 Maca, David, R. (1952) „Marriage: The Art of Lasting Love‟. New York, Doubleday and Company 
Inc. 
14 Khallad, Y. (2005) „Mate Selection Jordan: Effects of Sex, Socio-Economic status and culture. Journal 
of Social and Personal Relationship. 
15 Schalk and Kopf v. Austria, Application no. 30141/04, European Court of Human Rights (ECHR), 
Judgment of 24 June 2010. 



884                    LawFoyer International Journal of Doctrinal Legal Research               [Vol. II Issue I] 

© 2024. LawFoyer International Journal of Doctrinal Legal Research              (ISSN: 2583-7753) 

federal or state-level actions, India's legal framework remains conservative. The U.S. 

Supreme Court's landmark decision in Obergefell v. Hodges 16(2015), recognizing 

same-sex marriage as a constitutional right, exemplifies significant judicial activism 

advancing civil liberties.17 

In contrast, India has predominantly addressed LGBT rights through judicial 

interpretations rather than legislative reforms. The absence of specific legal provisions 

recognizing same-sex marriages highlights a cautious legislative approach compared 

to more progressive jurisdictions. Nations like New Zealand and Australia have 

implemented reforms aligning with societal shifts towards inclusivity and equality. 

C. Lessons or Precedents That India Can Consider 

India can draw insights from international precedents to inform its approach to same-

sex marriage. Jurisdictions such as South Africa have demonstrated that legislative 

reforms can harmonize cultural diversity with constitutional imperatives, promoting 

societal acceptance and legal protection18. The Constitutional Court of South Africa's 

decision in Minister of Home Affairs v. Fourie (2005) exemplifies judicial activism in 

affirming equality and dignity for same-sex couples through legislative action. 

Similarly, the adoption of gender-neutral marriage laws in Taiwan and Uruguay 

illustrates global movements towards inclusivity and human rights. These nations 

have enacted legislative changes accommodating diverse family structures, enhancing 

social cohesion and legal clarity. India can benefit from studying these international 

models to explore legislative avenues that uphold constitutional guarantees of 

equality and non-discrimination for LGBT individuals. 

International perspectives highlight diverse approaches to same-sex marriage, 

underscoring India's opportunity to address constitutional imperatives and societal 

expectations. Evaluating global legal frameworks presents potential for legislative 

 
16 Obergefell v. Hodges, 576 U.S. 644 (2015). 
17 Kapur, Promila, (1973) „Love, Marraige and Sex‟, Vikash Publishing House, New Delhi. 
18 Kapadia ,K.M., (1988) „Marriage and Family in India‟, (21nd edition) Oxford University Press, 
Bombay. 
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reforms that align cultural diversity with constitutional rights, facilitating inclusive 

and equitable recognition of same-sex marriages in India. 

VI. CONSTITUTIONAL RIGHTS AND JUDICIAL 

INTERPRETATIONS 

A. Analysis Of Relevant Provisions Of The Indian Constitution 

The Indian Constitution serves as the cornerstone of the nation's legal framework, 

embedding fundamental rights pivotal in shaping discussions on LGBT rights and 

same-sex marriage. Article 1419 ensures equality before the law, explicitly prohibiting 

discrimination based on sexual orientation. This provision forms the bedrock for 

challenging discriminatory laws and advocating for equal treatment under the law. 

Article 1520 reinforces the principle of non-discrimination, preventing the state from 

discriminating against any citizen on grounds of sex, religion, race, caste, or place of 

birth. Although sexual orientation is not expressly mentioned, judicial interpretations 

have expansively construed Article 15 to encompass protection against discrimination 

based on sexual orientation. 

Article 2121, often revered as the core of fundamental rights, guarantees the right to 

life and personal liberty. The Supreme Court has interpreted this provision broadly to 

include the right to privacy, dignity, and autonomy over one's identity. These 

interpretations have been pivotal in advancing LGBT rights, affirming their right to 

live with dignity and openly express their sexual orientation22. 

B. Judicial Decisions And Interpretations Related To LGBT Rights 

India's judiciary has played a crucial role in interpreting constitutional provisions to 

safeguard and advance LGBT rights23. Notably, in Navtej Singh Johar v. Union of 

India24 (2018), the Supreme Court decriminalized consensual homosexual acts under 

Section 377 of the Indian Penal Code. This landmark judgment upheld principles of 

 
19 INDIA CONSTI, art. 14. 
20 INDIA CONSTI, art. 15. 
21 INDIA CONSTI, art. 21. 
22 Ghuriye, G.S. (1950) „Caste and Class in India‟, Popular Book Depot, Bombay. 
23 Ghuriye, G.S. (1961) „Caste, Class and Occupation‟, Popular Book Depot, Bombay. 
24 Navtej Singh Johar v. Union of India (2018): AIR 2018 SC 4321. 



886                    LawFoyer International Journal of Doctrinal Legal Research               [Vol. II Issue I] 

© 2024. LawFoyer International Journal of Doctrinal Legal Research              (ISSN: 2583-7753) 

equality, liberty, and dignity, recognizing sexual orientation as an integral aspect of 

privacy and personal autonomy. 

Additionally, in National Legal Services Authority v. Union of India25 (2014), the 

Supreme Court affirmed the rights of transgender individuals, recognizing their right 

to self-identify their gender and access fundamental rights on par with other citizens. 

This decision underscored the judiciary's commitment to protecting the rights and 

dignity of transgender persons, laying the foundation for broader recognition of LGBT 

rights. 

C. IMPACT OF LANDMARK CASES (E.G., NAVTEJ SINGH JOHAR V. UNION 

OF INDIA) 

The impact of Navtej Singh Johar v. Union of India26 extends beyond 

decriminalization, influencing broader societal attitudes and legal reforms. By striking 

down Section 377, the Supreme Court affirmed that LGBT individuals are entitled to 

equal legal protection without discrimination. This pivotal decision catalyzed 

discussions on further reforms, including the recognition of same-sex relationships 

and marriages. 

Moreover, the judgment underscored the judiciary's role in upholding constitutional 

rights against legislative challenges, highlighting the significance of constitutional 

morality in shaping laws concerning personal freedoms and identities27. 

Constitutional provisions and judicial interpretations in India have progressively 

advanced LGBT rights, culminating in landmark decisions affirming the inherent 

dignity and equality of LGBT individuals. While significant strides have been made, 

achieving full equality, including the recognition of same-sex marriages, remains an 

ongoing endeavour through judicial activism, legislative reforms, and evolving 

societal norms28. 

 
25 National Legal Services Authority v. Union of India, AIR 2014 SC 1863. 
26 Navtej Singh Johar v. Union of India (2018): AIR 2018 SC 4321. 
27 Gephart, R.P. (1988) „Ethnostatistics: Qualitative Foundations for Quantitative Research‟, Newbury 
Park, CA: Sage. 
28 Foster, R.G. (1950), Marriage and Family Relationship‟, New York, Macmillan Company. 
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VII. PUBLIC SENTIMENT AND CULTURAL DISPOSITIONS 

A. Perceptions Of Homosexuality And Same-Sex Unions In Indian Society 

Public sentiment in India surrounding homosexuality and same-sex unions is 

profoundly shaped by cultural, religious, and social paradigms. Historically, Indian 

society has perceived homosexuality with substantial opprobrium, often linking it to 

moral and cultural aberration. This outlook is entrenched in traditional convictions 

and a conservative exegesis of religious scriptures that promulgate heterosexual 

matrimony as the standard. 

Despite these long-standing perspectives, there has been a gradual transformation in 

public attitudes, particularly among younger and urban demographics. An increasing 

number of Indians, swayed by global LGBT rights movements and enhanced visibility 

of LGBT individuals in media, are beginning to endorse the decriminalization of 

homosexuality and the acknowledgment of same-sex relationships. Nonetheless, the 

acceptance of same-sex marriage still encounters formidable resistance, especially in 

rural locales and among elder generations who espouse traditional views on 

matrimony and family. 

B. Influence Of Cultural And Religious Doctrines 

Cultural and religious doctrines play an instrumental role in moulding attitudes 

toward homosexuality and same-sex unions in India. Hinduism, the predominant 

religion in India, has a nuanced relationship with homosexuality29. While ancient 

scriptures like the Kama Sutra recognize same-sex relations, contemporary 

interpretations often emphasize procreation and heterosexual unions. Influential 

religious figures and institutions typically uphold conservative stances, resisting 

modifications to traditional marriage norms. 

Islam, which also commands a substantial following in India, generally proscribes 

homosexuality based on religious texts30. Islamic doctrines often regard marriage as a 

sanctified contract between a man and a woman, deeming same-sex relationships 

 
29 Ehramann, W. (1970), Premarital Sexual Behaivour‟, Bantam Books, New York. 
30 D‟souza, Anthony, (1975) „Happiness in Marriage‟, Indain Social Institute, New Delhi. 
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sinful. This religious repudiation significantly affects societal attitudes, contributing 

to the stigmatization of LGBT individuals within Muslim communities. 

Christianity in India, though a minority religion, similarly maintains traditional views 

on marriage, largely influenced by Western missionary doctrines. The Catholic 

Church, in particular, adheres to a doctrinal opposition to same-sex marriage, viewing 

it as antithetical to biblical teachings. However, it is pertinent to note that diverse 

interpretations exist within all religious traditions. Some progressive religious 

scholars and groups advocate for a more inclusive understanding of religious texts, 

emphasizing compassion, dignity, and human rights over rigid doctrinal stances.31 

C. Evolving Societal Views And Advocacy Initiatives 

In recent years, India has witnessed significant advocacy initiatives aimed at 

transforming societal views and advancing the rights of LGBT individuals. Activist 

groups, NGOs, and human rights organizations have been at the vanguard of these 

efforts, working to raise awareness, provide support, and challenge discriminatory 

laws and practices. 

The landmark Supreme Court decision in Navtej Singh Johar v. Union of India32 

(2018), which decriminalized consensual homosexual acts, represented a substantial 

victory for LGBT rights activists. This judgment not only had legal repercussions but 

also acted as a catalyst for broader societal acceptance. It acknowledged the dignity 

and equality of LGBT individuals, encouraging more open discussions about sexual 

orientation and gender identity. 

Media and popular culture have also been pivotal in altering societal attitudes. Films, 

television shows, and literature featuring LGBT characters and themes have 

heightened visibility and fostered empathy and understanding among the general 

populace. Celebrities and public figures coming out and expressing support for LGBT 

rights have further normalized discourse on these issues.33 

 
31 Dayanand, Vanitha, (2010) „Sexuality and Love in Arrenged marriages in India‟. 
32 Navtej Singh Johar v. Union of India (2018): AIR 2018 SC 4321. 
33 Compbell, J.K.Hower, (1974) „Family and Petronage‟, Clarendon Press, Oxford. 
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Educational institutions are increasingly integrating discussions on gender and 

sexuality into their curricula, fostering a more inclusive environment for students. 

Student-led movements and campus-based LGBT organizations have been 

instrumental in creating safe spaces and advocating for policy changes within 

educational settings. 

Despite these positive developments, challenges remain. Conservative backlash, hate 

crimes, and discrimination against LGBT individuals persist. The journey to full 

acceptance and legal recognition of same-sex marriage necessitates sustained 

advocacy, legal reforms, and a cultural shift towards greater inclusivity and respect 

for diversity. 

Public sentiment and cultural dispositions towards homosexuality and same-sex 

unions in India are in a state of flux, influenced by a complex interplay of cultural, 

religious, and social factors. While traditional views continue to dominate, 

particularly in rural areas, there is a discernible shift towards greater acceptance and 

understanding, especially among younger generations and in urban centers34. 

Advocacy initiatives, legal triumphs, and increased visibility in media and education 

are key drivers of this change. However, achieving full legal recognition and societal 

acceptance of same-sex unions will require ongoing efforts to challenge deeply 

entrenched prejudices and promote a more inclusive and equitable society. 

VIII. CHALLENGES AND OBSTACLES 

A. Legal Challenges Faced By LGBT Individuals In India 

LGBT individuals in India encounter a multitude of legal challenges, stemming 

largely from the lack of explicit legal recognition and protection of their rights. Despite 

the decriminalization of consensual homosexual acts under Section 377 of the Indian 

Penal Code through the Navtej Singh Johar v. Union of India35 (2018) verdict, the 

absence of comprehensive anti-discrimination laws leaves LGBT individuals 

vulnerable to harassment, discrimination, and violence.36 

 
34 Chadha, Ramesh. (1988) „ Cross- Cultural Interaction in Indian‟. 
35 Navtej Singh Johar v. Union of India (2018): AIR 2018 SC 4321. 
36 Charthau, R. (1980) „Sex Manners for Young Generation‟, New English Library, London. 
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A significant legal challenge is the non-recognition of same-sex marriages. The Hindu 

Marriage Act, 1955, the Special Marriage Act, 1954, and other personal laws governing 

marriage in India are predicated on heterosexual unions. These laws do not 

accommodate same-sex couples, thereby denying them marital rights such as spousal 

support, inheritance, joint adoption, and next-of-kin status. 

Furthermore, transgender individuals, despite recognition in the landmark NALSA v. 

Union of India37 (2014) case, face practical difficulties in changing their legal gender 

on official documents. The Transgender Persons (Protection of Rights) Act, 2019, while 

a step forward, has been criticized for its bureaucratic hurdles and lack of 

comprehensive rights protection. 

B. Political And Legislative Hurdles 

Political and legislative obstacles significantly hinder the advancement of LGBT rights 

in India. Legislative inertia and a lack of political will to address LGBT issues 

contribute to the stagnation of progressive legal reforms. While discussions and 

private member bills advocating for the legalization of same-sex marriage and anti-

discrimination protections have been introduced in Parliament, these initiatives have 

not gained substantial traction or support. 

The political climate in India is often influenced by conservative and religious 

sentiments, which politicians may be reluctant to challenge38. This hesitation is 

evident in the cautious approach to amending existing marriage laws to include same-

sex unions or enacting comprehensive anti-discrimination legislation. 

Additionally, the fragmented nature of India's political landscape, with its multitude 

of parties and coalitions, complicates achieving consensus on socially sensitive issues 

such as LGBT rights. Political leaders frequently prioritize immediate electoral gains 

over long-term human rights advancements, leading to a lack of sustained advocacy 

and legislative action for the LGBT community. 

 
37 National Legal Services Authority v. Union of India, AIR 2014 SC 1863. 
38 Asthana, Pratima. (1974)„ Women‟s Movement in India‟ Vikas Publication, Delhi. 
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C. Cultural And Religious Resistance 

Cultural and religious resistance constitutes a formidable obstacle to the acceptance 

and legal recognition of same-sex marriages in India. Indian society is deeply 

entrenched in traditional values, with many viewing heterosexual marriage as the 

cornerstone of family and social structure. This cultural conservatism is reinforced by 

religious doctrines that predominantly favor heterosexual unions. 

Hinduism, Islam, Christianity, and other major religions39 in India exert considerable 

influence over societal norms and values. Numerous religious leaders and institutions 

actively oppose same-sex marriages, citing religious texts and traditional beliefs. For 

instance, conservative Hindu groups argue that same-sex marriages undermine the 

sacred institution of marriage as prescribed in ancient scriptures. Similarly, Islamic 

teachings, as interpreted by religious authorities, condemn homosexuality and same-

sex unions, viewing them as sinful and unnatural.40 

This religious resistance extends beyond doctrinal opposition and manifests in social 

stigmatization and discrimination against LGBT individuals. Families often face 

societal pressure to conform to traditional marriage norms, leading to ostracism and 

exclusion of LGBT members who seek to express their sexual orientation openly. 

The cultural resistance to same-sex marriages is also evident in the reluctance of many 

Indians to accept diverse family structures. The concept of marriage in Indian culture 

is closely tied to procreation, lineage, and social stability. Same-sex marriages, which 

challenge these conventional notions, are often met with skepticism and opposition. 

D. Efforts To Overcome Challenges 

Despite these formidable challenges, ongoing efforts aim to surmount the legal, 

political, and cultural obstacles to LGBT rights and same-sex marriage in India. 

Activist groups, NGOs, and human rights organizations continue to advocate for legal 

reforms and greater societal acceptance of LGBT individuals. Public interest litigation, 

 
39 Atal Yogesh (1968) „The Frontiers of Caste‟ National Publishing House, Delhi. 
40 Babbie, Earl R. (2003) „Advanced Research Methodology: an Annotated guide to sources‟, Metuchen, 
N.J. Scarecrow Press. 
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awareness campaigns, and educational programs strive to challenge prejudices and 

promote inclusivity. 

Judicial activism remains a beacon of hope, with courts increasingly recognizing the 

rights and dignity of LGBT individuals. The Supreme Court's emphasis on 

constitutional morality over societal morality, as articulated in Navtej Singh Johar v. 

Union of India41, provides a framework for future legal challenges and advocacy. 

Furthermore, international pressure and global human rights norms play a crucial role 

in influencing domestic policies and attitudes. India's commitment to international 

human rights treaties, such as the International Covenant on Civil and Political Rights 

(ICCPR), necessitates aligning domestic laws with global standards of equality and 

non-discrimination.42 

The journey towards legal recognition of same-sex marriages and full rights for LGBT 

individuals in India is fraught with challenges and obstacles. Legal impediments, 

political inertia, and cultural and religious resistance create a complex landscape that 

requires sustained advocacy and progressive judicial interventions. By drawing 

lessons from international precedents and leveraging constitutional principles, India 

can progress towards a more inclusive and equitable legal framework that respects 

the dignity and rights of all its citizens, irrespective of sexual orientation or gender 

identity. 

IX. CURRENT LEGAL STATUS AND LEGISLATIVE EFFORTS 

A. Overview Of Current Legal Status Of Same-Sex Marriage In India 

The existing legal structure in India does not endorse same-sex marriages. Despite the 

landmark ruling in Navtej Singh Johar v. Union of India43 (2018) which decriminalized 

consensual homosexual acts among adults, the issue of same-sex marriage legality 

remains unaddressed. Consequently, same-sex couples are deprived of the ability to 

 
41 Navtej Singh Johar v. Union of India (2018): AIR 2018 SC 4321. 
42 Berreman, Gerald, D. (1973)„Caste in Modern World‟, General Learning Press, Morris-Town N.Y. 
43 Navtej Singh Johar v. Union of India (2018): AIR 2018 SC 4321. 
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marry legally and the associated rights and benefits such as inheritance, joint 

adoption, spousal support, and next-of-kin status.44 

Indian marriage laws, including the Hindu Marriage Act, 1955, the Special Marriage 

Act, 1954, and the Muslim Personal Law (Shariat) Application Act, 1937, are 

predicated on a heteronormative framework. These laws explicitly define marriage as 

a union between a man and a woman, thus excluding same-sex couples. The lack of 

gender-neutral terminology in these statutes represents a significant obstacle to the 

legal recognition of same-sex marriages. 

B. Recent Legislative Developments Or Proposed Bills 

Despite progressive judicial interpretations extending constitutional protections to 

LGBT individuals, legislative initiatives to recognize same-sex marriage in India have 

been limited and sporadic. In recent years, there have been efforts to introduce bills in 

Parliament addressing LGBT rights, though none have successfully passed into law. 

For example, the proposed "Marriage Equality Bill" sought to amend the Special 

Marriage Act, 1954, to permit same-sex marriages. However, this bill has not gained 

substantial support in Parliament, reflecting the predominant conservative social and 

political attitudes towards same-sex unions.45 

Moreover, the Transgender Persons (Protection of Rights) Act, 2019, while a milestone 

in recognizing transgender rights, falls short in addressing the broader spectrum of 

LGBT rights, including same-sex marriage. This act provides a framework for 

recognizing and protecting transgender individuals but does not encompass the needs 

and rights of same-sex couples seeking legal recognition of their relationships.46 

C. Analysis Of Ongoing Efforts For Legal Recognition 

Efforts to secure legal recognition of same-sex marriages in India are being pursued 

through various channels, including judicial activism, civil society advocacy, and 

international pressure. 

 
44 Altekar, A.S.(1956) „The Position of Women in Hindu Civilisation‟, Motilal Banarsidas, Varanasi. 
45 Ahuja, Ram (1997) „Indian Social System‟, Rawat Publications, Jaipur. 
46 Marty Piatt, Architect, If I Was President. My Blueprint for America, (Author House, Bloomington, 
2012) 
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1. Judicial Activism: The judiciary has been pivotal in advancing LGBT rights in 

India. Following the Navtej Singh Johar decision, numerous petitions have been 

filed in various high courts seeking the legalization of same-sex marriages. These 

petitions argue that denying same-sex couples the right to marry infringes upon 

their fundamental rights to equality, non-discrimination, and personal liberty 

under Articles 14, 15, and 21 of the Indian Constitution. A notable example is the 

petition filed in the Delhi High Court in 2020, which seeks to amend the Hindu 

Marriage Act, the Special Marriage Act, and the Foreign Marriage Act to include 

same-sex marriages.47 

2. Advocacy by Civil Society Organizations: Numerous NGOs and advocacy 

groups are vigorously working to promote LGBT rights and push for the legal 

recognition of same-sex marriages. Organizations such as the Naz Foundation, 

which played a crucial role in decriminalizing homosexuality, continue to 

advocate for broader LGBT rights, including marriage equality. These groups 

conduct public awareness campaigns, legal advocacy, and lobbying efforts to 

garner public support and influence policymakers. 

3. International Pressure: International human rights bodies and foreign 

governments are also applying pressure on India to recognize same-sex marriages. 

India's commitment to various international human rights treaties, such as the 

International Covenant on Civil and Political Rights (ICCPR), obliges it to uphold 

principles of equality and non-discrimination. The United Nations has repeatedly 

urged member states, including India, to respect and protect the rights of LGBT 

individuals, including their right to marry.48 

4. Public Support and Media Influence: There is a burgeoning public discourse 

around the issue of same-sex marriage, fueled by media representation and activist 

efforts. Films, television shows, and literature featuring LGBT characters and 

themes have significantly normalized same-sex relationships49. Public figures and 

 
47 Levine, Nancy, The Dynamics of polyandry: kinship, domesticity, and population on the Tibetan 
border. Chicago (University of Chicago Press, 1998). 
48 Mayne’s Treatise on Hindu Law & Usage (Bharat Law House, New Delhi, 16th Edn., 2009). 
49 R.K. Aggarwal, “Restitution of Conjugal Rights under Hindu Law: A Plea for the Abolition of the 
Remedy,” 1970 Journal of the Indian Law Institute 257. 
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celebrities who openly support LGBT rights have also contributed to shifting 

societal attitudes, particularly among younger generations. 

5. Educational Institutions: Universities and schools are increasingly integrating 

discussions on gender and sexuality into their curricula. Student-led initiatives and 

campus organizations are creating more inclusive environments, advocating for 

policy changes, and fostering dialogue about LGBT rights. These educational 

efforts are crucial in shaping the perspectives of future generations and promoting 

acceptance and equality. 

The legal status of same-sex marriage in India remains unresolved, with current 

marriage laws excluding same-sex couples. Legislative efforts to amend these laws 

have been limited and face significant opposition. However, ongoing judicial 

activism, advocacy by civil society organizations, international pressure, and 

changing public attitudes indicate a gradual shift towards greater acceptance and 

recognition of same-sex marriages. 

The journey towards marriage equality in India is marked by legal, social, and cultural 

challenges. Overcoming these obstacles requires a multi-faceted approach that 

includes continued legal advocacy, legislative reforms, public education, and societal 

change. By drawing on international precedents and upholding constitutional 

principles of equality and non-discrimination, India can progress towards a more 

inclusive and equitable legal framework that respects the rights and dignity of all 

individuals, irrespective of their sexual orientation. 

X. CONCLUSION AND RECOMMENDATIONS 

This study explores the intricate terrain of same-sex marriage within Indian law. 

Despite notable strides in acknowledging LGBT rights, the formal recognition of 

same-sex marriages remains elusive. The pivotal Navtej Singh Johar v. Union of 

India50 (2018) decision decriminalized consensual homosexual acts under Section 377 

of the Indian Penal Code, marking significant progress. However, legal recognition of 

same-sex marriages did not follow. 

 
50 Navtej Singh Johar v. Union of India (2018): AIR 2018 SC 4321. 
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Analysis of constitutional provisions, particularly Articles 14, 15, and 21, highlights 

the potential for same-sex marriage recognition within the framework of equality, 

non-discrimination, and personal liberty. Judicial interpretations in landmark cases 

like Navtej Singh Johar and NALSA v. Union of India51 (2014) have gradually affirmed 

LGBT rights, setting a precedent for future legal reforms. 

Comparative studies with countries that have legalized same-sex marriage 

underscore the benefits of legislative reforms and societal acceptance. Examples from 

Canada, the Netherlands, and South Africa demonstrate that legal recognition fosters 

equality, societal cohesion, and human rights. India's conservative legislative 

framework, influenced by cultural and religious norms, poses substantial obstacles to 

achieving similar recognition. 

The legitimacy of same-sex marriage in Indian law remains contentious due to 

complex legal, social, and cultural dynamics. While the Indian Constitution advocates 

for equality and non-discrimination, the absence of explicit legal provisions 

recognizing same-sex marriages presents a critical gap. Judicial strides in advancing 

LGBT rights notwithstanding, inertia in legislative reforms and societal resistance 

remain formidable barriers. 

Recognizing same-sex marriages within India's legal framework aligns with 

constitutional imperatives and mirrors evolving societal norms. It reflects India's 

commitment to international human rights standards, promoting inclusivity and 

diversity. 

A. Policy Recommendations And Future Outlook 

To advance the legitimacy of same-sex marriage in Indian law, a multifaceted 

approach integrating legislative, judicial, and societal efforts is imperative. The 

following recommendations outline a strategic path forward: 

1. Legislative Reforms: Amend existing marriage laws such as the Hindu Marriage 

Act, Special Marriage Act, and Foreign Marriage Act to include gender-neutral 

language and explicitly recognize same-sex unions. Introduce comprehensive anti-

 
51 National Legal Services Authority v. Union of India, AIR 2014 SC 1863. 
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discrimination legislation safeguarding LGBT rights across sectors like marriage, 

employment, education, and healthcare.52 

2. Judicial Activism: Utilize judicial activism to challenge discriminatory laws and 

advocate for the recognition of same-sex marriages. Strategic litigation can catalyze 

legal reforms and societal transformation, reinforcing constitutional principles and 

human rights. 

3. Public Awareness and Education: Implement educational initiatives and 

awareness campaigns to foster acceptance and understanding of LGBT rights. 

Collaborate with religious and community leaders to promote inclusive 

interpretations of cultural and religious norms, emphasizing compassion, dignity, 

and human rights values. 

4. International Advocacy: Align domestic laws with international human rights 

norms by adopting best practices from nations that have legalized same-sex 

marriage. Leverage global platforms to advocate for global LGBT rights and garner 

support for domestic reforms. 

5. Support Structures53: Establish robust support systems offering counseling, legal 

aid, and safe spaces for LGBT individuals. Advocate for inclusive policies in 

educational institutions, workplaces, and healthcare settings to ensure equitable 

treatment and protection.54 

In conclusion, recognizing same-sex marriage in India signifies a crucial step towards 

achieving comprehensive equality and human rights for all citizens. Through 

legislative reforms55, judicial activism, public education, and international advocacy, 

India can move towards a more inclusive and equitable society that upholds the 

dignity and rights of every individual, regardless of their sexual orientation or gender 

identity. 

 
52 Dr. M.A. Qureshi, Muslim Law (Central Law Publications, Allahabad, 2nd edn. 2002). 
53 Herring, J., Family Law (Pearson, London, 2013). 
54 Probert, R., Cretney and Probert’s Family Law (Sweet & Maxwell, London, 2009); 
55 Mayne’s Treatise on Hindu Law & Usage (Bharat Law House, New Delhi, 16th Edn., 2009). 
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