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ANALYSING THE IMPACT OF THE SARFAESI ACT ON
THE RECOVERY RATES OF NPAs IN INDIAN BANKS

Eeshan Mishra!

I. ABSTRACT

The SARFAESI ACT 2002, a shift to corporate governance was one of the major
structural reforms introduced to control non-performing assets (NPAs) in Indian
banking. The SARFAESI Act commenced in 2002 and was a significant shift to the
management of NPAs since it empowered banks and financial institutions to recover
secured loans without undergoing the conventional legal formalities required to
undertake it through legal procedures. In this research, the effect of the SARFAESI Act
on NPA management from 2002 up to 2022 has been evaluated through the analysis
of data derived from official financial reports and through a set of non-numerical data
derived from members of the banking industry. In the same period, the NPAs’
recovery rate by the SARFAESI Act was higher due to the speedy disposal of bad
assets eliminating the legal proceedings largely. Nevertheless, some problems like
unclear legislation, an excessive amount of applicable legislation that can take months
to study and recognize what can be applied in practice, and borrowers’ resistance have
often hindered the efficiency of the recovery procedure. The study also analyzes the
SARFAESI Act with other NPA resolution mechanisms such as the Debt Recovery
Tribunals and Lok Adalat which depicts the efficiency of each and thereby opines that
integrating SARFAESI with the mechanism as mentioned earlier could fill some of the
said gaps. The study proves that there is a need to make continual amendments to the
provisions of the SARFAESI Act to meet changing financial milieu and challenges
thereby addressing any gaps that may be created. The following are the effective
implementation strategies that are central to the enhancement of the benefits of the
Act with relevance to adequate functionality: On balance, despite the substantial
enhancement of the recovery rates of NPAs in Indian banks, there is a continuous need

for the process of SARRFAESI Act’s assessment and improvement. The study benefits
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the existing literature on financial sector reforms and could serve as a reference to
policymakers and banking organizations that are aiming to enhance how NPAs are

managed and enhance the efficiency of the banking sector.

II. KEYWORDS:
SARFAESI Act, Non-Performing Assets (NPAs), NPA recovery, Banking sector

III.  INTRODUCTION

The Indian banking system has been facing challenges of non-performing assets
(NPAs) for quite some time now which are defined as any loan or any advance like a
loan that has been classified as a Non-Performing Asset. Other objectives were to
determine the relationship between the two variables taking into consideration the
fact that high levels of NPAs are not only costly to the banks, but they also limit the
credit extension capacity of banks as they negatively affect economic growth. To
address this growing problem, the Indian government passed the Securitization and
Reconstruction of Financial Assets and Enforcement of Security Interest (SARFAESI)
Act in 2002. The main aim of the enactment of the SARFAESI Act is to give the hands
to the banks or the financial institutions to reduce, control, or deal with the NPAs

efficiently.

Before the enactment of the SARFAESI Act, the steps required to recover the assets in
India were heavily bogged down by legal hassles which greatly affected banks’
recoveries. The traditional machinery to tackle NPAs included DRTs and Lok Adalats
which although helpful, failed to tackle the growing NPA mess due to extensive
procedures and a high backlog of cases. These problems were intended to be solved
by the SARFAESI Act which empowered the banks to go for enforcement of the

securities directly without the interference of the court procedure.

It may be recalled that the SARFAESI Act? empowers the banks to issue notice to the
defaulting borrowers, to take physical possession of the security, and then sell the

securities for recovery of the amount due. With the help of this framework, the

2 Indian Insolvency Regime in Practice: An Analysis of Insolvency and Debt Recovery Proceedings
APARNA RAVI
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practical management of NPAs was made easier and faster because the recovery
process became less elongated. In addition, the Act also paved the way for the
incorporation of Asset Reconstruction Companies (ARCs) and securitization of
financial assets thus providing new methods for efficiently dealing with troubled

assets to the banking industry.

Bears heavy emphasis on the effectiveness of the SARFAESI Act and concomitantly
its impact on the rates for recovery of NPAs. Analyzing practical information, it is
possible to conclude that the Act has a positive impact and has contributed to
increasing the industry’s recovery ratio and decreasing the volume of NPAs.
Nevertheless, it has not been without some hitches on how effective the Act is.
Problems like legal loopholes, bureaucratic formalities, and unstipulated repudiation
from the borrowers may have sometimes posed a challenge to the SARFAESI

framework for recovery.

The objectives of this research are as follows: The research work deals with an
empirical study of the impact of the SARFAESI act on the recovery of NPAs in Indian
banks. Researching the quantitative evidence from the financial reports and applying
the qualitative purpose as perceived by the practitioners, the study aims to analyze
the usefulness of the Act. Moreover, the research will analyze the competency of the
SARFAESI Act with other effective methods of handling NPAs to reveal its efficiency

and to define directions for its development.

Hence, setting up and implementing thereof the SARFAESI Act has undoubtedly
spearheaded the NPA recovery drive in India; nevertheless, sustained reform and the
right execution are central to realizing optimal enhancement. This study makes an
academic contribution to the growing literature on financial sector reforms, and it
provides information that can help policymakers, banking institutions, and other

stakeholders to work on and improve the existing NPA management in the country.
IV. RESEARCH METHODOLOGY

The research methodology for this study employs a mixed-methods approach to
address the central question: Another research question is; “How has the SARFAESI

Act impacted the recovery rates of NPAs in Indian banks?” This approach utilizes
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quantitative and qualitative data in the provision of an answer. Secondary data will
be in the form of quantitative data collected from scholarly publications, and annual
reports of Indian banks and the RBI for the period 2002-2022. This calls for certain key
factors which are totaled NPAs; NPA recovery percentages; the number of cases
worked out under the SARFAESI Act and sums recovered. Quantitative research shall
be used, and descriptive statistics shall be used to summarize the data to be collected
while trend analysis shall be used to compare the NPA recovery rates before and after

the passing of the SARFAESI Act.

For instance, time series analysis will be employed in making patterns and changes
over a specified period while regression analysis will assist in making relations
between the SARFAESI Act and the recovery rates of NPA. Further, comparative
analysis will establish the effectiveness of the SARFAESI Act compared to other NPA
recovery modalities which include DRTs and Lok Adalats. Quantitative data will be
obtained through survey questionnaires while the collection of quantitative data will
be done through interviewing formal institutions such as banking professionals, legal

advisors, and policymakers.

This approach enables extensive analysis of the features of the SARFAESI Act, and the
problems encountered. The interview data will be analyzed for themes and patterns
employing content analysis methods. Also, the thematic analysis will be used to
generate more understanding of the results from the qualitative data collected. Ethical
implications like confidentiality and consent from the respondents shall be highly
respected. Inter-method triangulation will be used to improve the validity and

reliability of the study findings.

This approach of using both qualitative and quantitative data is considered
appropriate for fulfilling the purpose of this study, which is to assess the impacts of
the ‘'SARFAESI Act’ on NPA recovery in Indian banks and to make a fruitful addition

to the discourse on the financial reforms in India.

V. RESEARCH QUESTIONS

e What are the effects of the SARFAESI Act on the recoveries of the NPAs in

Indian banks since it was passed in 2002?

© 2024. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)



369 LawFoyer International Journal of Doctrinal Legal Research [Vol. I Issue IIT]

e How has the effectiveness of the SARFAESI Act been challenged/ limited by
the primary difficulties and constraints faced by the banks/financial

institutions?

e The SARFAESI Act has been thus far successful in the recovery of NPAs, the
effectiveness of which needs to be compared with other legal provisions that

involve the recovery of NPAs, which include provisions like Debt Recovery

Tribunals (DRTs) and Lok Adalat.

VI. LITERATURE REVIEW

NPA is one of the deep-rooted issues that have emerged as a major concern for the
Indian banking system disturbing its stability as well as the country’s progress.
Introduced in 2002, the SARFAESI Act for Securitization and Reconstruction of
Financial Assets and Enforcement of Security Interest brought in a strong arsenal to
assist the recoveries of NPAs to make the process more effective for the banking
sectors and other financial institutions. This paper aims to present a literature review
of the SARFAESI Act to review the balance sheet of Indian banks concerning NPAs
concerning the usage of the power of possessing and taking control of assets under

this act.

e Early Research on the SARFAESI Act: The first articles published on the
SARFAESI Act focused on the perspective of revising the legislation on the
recovery of assets. While studying the impact of the Act Vishwanathan, (2003)
noted that without referring to lengthy and cumbersome court litigation ways
the Act allowed the banks to realize and perfect security interests.
Vishwanathan added that it took a long time for the banks to recover their
amounts hence leading to a situation in which they lost lots of money due to
legal procedures associated with the recovery process as it was before the Act
was passed. The SARFAESI Act was supposed to correct this act and make the
identification of the NPAs at an earlier juncture and quicker recovery of dues

possible.
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Empirical Studies on Impact: Later on, related empirical works have sought to
establish the extent to which the SARFAESI Act has enhanced the NPA
receivable ratios. From the same method, Kumar (2014) looked at the recovery
patterns pointing out that there was adequate improvement in the recovery
rates hence underlining the benefit of the Act. Kumar in showing how the
SARFAESI Act helped to recover a huge percentage of NPAs early enough in
the banking sector reduced the overall NPA portfolio. Similarly, Batra (2016)
also focused on the benefits that the Act brought to the operations of banks,

especially by allowing for quicker sales of bad assets.

Challenges and Criticisms: However, one may not argue that the SARFAESI
Act has been without a series of challenges and criticisms. From their findings
made in 2018, Banerjee and Roy noted that legal ambiguities and bureaucratic
barriers as major challenges to the Act. They also noted that borrower resistance
and procedural delays were the main factors that kept getting in the way: they
stated that the constant reforms and the need to clarify laws only showed that
without these continuous changes and improvements the Act needs, it would
be impossible to achieve its full potential. Such difficulties have highlighted the
need for continuing amendments to increase the efficiency of the SARFAESI

Act.

Recent Developments and Integrated Approaches: Current scholarship
appears to call for less segmented management of NPA. Gupta (2021) explained
that it is crucial to use the SARFAESI Act in parallel with other reforms of the
Indian financial sector, including the IBC to strengthen the legal practice for
dealing with NPAs. Gupta has it that, enhancement of strengths of different

recovery mechanisms may warrant better results of the NPA resolution.

Synthesis of Gaps in Existing Literature: Whereas the SARFAESI Act has had
a positive impact on the enhancement of the NPA recovery rates more research
and literature are still missing on the effectiveness of the act in total picture and
the difficulties faced while implementing the act. These articles have not done

justice in comparing the effectiveness of the SARFAESI Act with other NPA
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treatment instruments in various settings. Furthermore, this study seeks to fill
these gaps by giving an empirical analysis of the SARFAESI Act’s effect on the
NPA recovery besides other resolution methods, and examining specific
implementation issues. From this research, the following implications will be
of significance in the enhancement of the provisions of the SARFAESI Act and

the overall treatment of NPAs in India will be the following.
VII. IMPACT OF THE SARFAESI ACT ON NPA RECOVERY RATES3

A. Pre- and Post-Implementation Analysis

This literature examines comparative data of the NPA recovery rates with and without
the application of the SARFAESI Act since its inception in 2002. Thus, the emphasis is
on identifying how the changes in provisions have affected the level of NPA and
recovery efficiency increases after the enactment of the Act. Original data collected for
the years before the Act and the years after will be analyzed carefully to discover
tendencies. This paper will critically examine different financial ratios including the
size of NPAs and the amounts recovered as well as the rate of recovery from the
annual accounts of the Indian banks and RBI Reports and publications. Therefore, this
section develops a foundation upon which the assessment of the Act’s effect would be
based by capturing a range of pre-implementation conditions. It also provides the
background to why the SARFAESI Act is important and needed since Section 69 of the
new code looks at the situation from a different perspective to define the difficulties
that banks experienced when it came to recovery of their assets before the enactment

of the Act above.

B. Statistical trends and data analysis*

3 Reserve Bank of India (2022). Annual Report on Banking Statistics. Mumbai: Reserve Bank of India.

- Contains data and analysis on the performance of Indian banks, including the impact of SARFAESI
on NPA recovery rates.
4 Nair, K. S. (2021). "Analyzing the SARFAESI Act's Effectiveness: A Study on the Recovery of Non-
Performing Assets in Indian Banks." Research Paper No. 2021-15. National Institute of Bank
Management.

- Provides an in-depth analysis of the SARFAESI Act’s effectiveness in enhancing asset recovery
rates in Indian banks
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In this subsection, therefore, an empirical analysis will be undertaken to determine
the measure of the effect of the SARFAESI Act on the NPAs’ recovery. Basic analysis
tools like mean, median, and standard deviation will be used to describe the collected

data.

To examine the changes in the trend of each company’s NPA recovery rates over two
decades, a time-series analysis technique will be used. This will be done by plotting
recovery rates against time to be able to capture the picture brought in by the
SARFAESI Act. Further, inferential tests such as t-tests and regression analysis will be
applied to compare the SARFAESI Act’s actual recovery rates® to those of other
periods or methods. So, using these advanced statistical techniques, it is possible to
give a more objective evaluation of the SARFAESI Act’s efficiency. To make the
needed data comprehensible, the quantitative analytical findings will be described

through graphs, charts, or tables.
C. Case Studies of Successful Recoveries

This subsection will describe different examples of the particular use of the SARFAESI
Act in the recovery of the NPAs. These case studies will include matters such as large
corporate failures, through to recovering retail loans, to demonstrate the Act’s
flexibility and relevance across different sizes of failure. For each case study, a flow of
the recovery process will be described, the actions under the SARFAESI Act and the
difficulties faced, and the results obtained will also be presented. These narratives will
be complemented by statistical data and qualitative findings which will provide a

comprehensive picture of all the mentioned recoveries.

Through the case studies, the decisions made by the banks, about the implementation
of ERP, the function of ARCs and the effect of market conditions on the routes will
also be underlined. Thus, the study intends to include these practical illustrations of
the use of the SARFAESI Act along with a detailed discussion of its provisions, which

could illustrate how the Act has been implemented in reality. The following case

5 Ministry of Finance, Government of India (2021). Report on the Impact of the SARFAESI Act on
Financial Institutions. New Delhi: Government of India.

- A government report evaluating the overall impact of the SARFAESI Act on financial institutions,
with a focus on NPAs.
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studies will prove to be resourceful for other like-minded commercial and other

banking institutions as far as the management of NPAs is concerned.

Thus, the second sub-topic elaborately details the first research question, by
presenting a complex picture of the impact of the SARFAESI Act on the NPA recovery
rates in Indian banks. It uses data analysis with qualitative examples making it a
comprehensive and exhaustive method of evaluation. This approach will guarantee
that the study not only measures the effectiveness of the SARFAESI Act but also
establishes the extent to which the act has been implemented and succeeded through

case studies.

VIII. CHALLENGES AND LIMITATIONS IN THE
IMPLEMENTATION OF THE SARFAESI ACT®

Hailed as the landmark legislation of its times, the SARFAESI Act, promulgated in
2002, has brought a cheerful change in the recovery mechanism of NPAs in Indian
territory. Despite the loopholes that have been filled by the Act in the recovery of the
assets there are some challenges and limitations which have followed it. This section
further discusses these problems focusing on legal and procedural hindrances,
challenges faced at the operational level, and constraints faced practically in

implementing the SARFAESI Act.
A. Legal and Procedural Hurdles”

The other inside problem of using the SARFAESI Act® is that one experiences legal
and procedural complexities during its operation. While the Act allows banks to

protect their interests when enforcement of security interests, the process is sometimes

6 Banking and Financial Policy: An Independent View
Rajaram Dasgupta, M. Thomas Paul
Economic and Political Weekly, Vol. 42, No. 13, Money, Banking and Finance (Mar. 31 - Apr. 6, 2007),
pp- 1196-1200
7 Gupta, M., & Shah, R. (2020). "Case Studies on the Implementation of the SARFAESI Act: Successes
and Challenges." Case Study Journal of Indian Banking, 14(2), 89-104.

- Presents case studies of specific banks to illustrate the practical impacts and challenges of
implementing the SARFAESI Act.
8 Section 13(2), which mandates the issuance of a notice to borrowers before taking any action to
enforce security interests, has frequently been contested. Borrowers often challenge the validity of the
notice, claiming that it was not properly served or that the due process was not followed.
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not clear cut. The legal environment of the Act may sometimes entail huge legal grey
areas, which, in one way or the other, bring in a lot of litigations and/or hold-ups. For
instance, the cases that raise issues concerning asset recovery often lead to protracted

court proceedings that are likely to defeat the very purpose of the Act’s efficiency.

Many wouldn’t agree that the SARFAESI Act permits banks to take control of and sell
assets without involving the court. Nevertheless, borrowers may take legal action
against such actions claiming that the processes were not properly followed, or their
rights have been infringed. In this case, it results in legally-related incidences which
can be time-consuming or even halt the entire process of recovery. Subordinate courts
and the lower judiciary have given interpretations of the Act which have been
inconsistent and made the legal position as regards to the Act quite chaotic which has

made it rather hard for banks to address the position.
B. Borrower Resistance and Enforcement Issues

Another major issue is borrowers” non-cooperation, which might become an obstacle
to the proper enforcement of the SARFAESI Act. The borrowers especially those in a
state of financial crisis will not sit back and allow the asset to be seized and
repossessed from them but will engage in demonstrations, court battles, and even
create awareness of the matter. This can cause the indebted persons to put up a
spirited fight hence making the recovery process a lengthy process hence

compromising the efficiency of the SARFAESI Act.?

Also, the Act centralizes the ability of banks to enforce their claims which may
sometimes be time-consuming. Despite their discretion the banks have to follow
specific legal formalities and some of them are proper notice to the borrowers and
other formalities that are expected in the course of conduct. If not followed these
conditions may result in legal claims and setbacks. Also, the operational process of

taking and selling assets could be problematic, issues concerning the taking,

9 Section 17, which provides for appeals against the measures taken by banks under Section 13, has
been subject to numerous legal disputes. This section allows borrowers to challenge the actions of
banks before the Debt Recovery Tribunal (DRT) or the Appellate Tribunal, leading to prolonged
litigation.
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identification, ownership, and sale of the assets may be very complicated mainly with

highly valued or contentious assets.
C. Operational Challenges'? Faced by Banks

Another category would be based on operational factors affecting the working of the
SARFAESI Act. Banks have the primary responsibility of asset management and
recovery which involves the identification, valuation, and disposal of distressed
assets, auctioning of the assets, and handling of various disputes following a recovery
auction. This is a complex task and needs professional abilities and the application of

instruments which, sometimes, may be hardly accessible by banks.

It also provides for the formation and operation of Asset Reconstruction Companies
(ARCs) that are expected to help banks deal with NPAs. However, results on ARC
effectiveness remain rather ambiguous. Though they can be useful, their effectiveness
is not always consistent and some ARCs have experienced some problems such as
capacity, lack of deserved expertise, and inefficiency. These negative impacts of
inconsistent performance imply that the inefficiency of some of the ARCs would have
a net adverse effect on the achievement of the law’s objectives under the SARFAESI

Act.

Moreover, the process of disposing of the proceeds accruing from seized assets can
sometimes be subject to some parameters of the market. For instance, during
recessions and similar events, the value of the assets may reduce, and thus there may
be complications in repaying the entire sum. This position can result in lower recovery

rates thus a general decline in the efficiency of the SARFAESI Act.
D. Practical Difficulties and Implementation Gaps!!

Reasonable obstructions and execution gaps add up to the issues that relate to the

SARFAESI Act more. Among the major gaps is the fact that there is no consistency in

10 Prospects and Policy Challenges in the Twelfth Plan

MONTEK S AHLUWALIA

Economic and Political Weekly, Vol. 46, No. 21 (MAY 21-27, 2011), pp. 88-105

11 Quiet Life No More? Corporate Bankruptcy and Bank Competition

Todd Gormley, Nandini Gupta, Anand Jha

The Journal of Financial and Quantitative Analysis, Vol. 53, No. 2 (April 2018), pp. 581-611

© 2024. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)



376 LawFoyer International Journal of Doctrinal Legal Research [Vol. I Issue IIT]

the implementation of the Act by different banks as well as by regions. An assessment
of Recovery Mechanism: The recovery mechanism in the context of the Indian
economy is highly dependent on the SARFAESI Act of 2002 The legal frameworks do
not establish an appraisal of banks’ practices and level of efficiency for the recovery
mechanisms; therefore, the successes and failures in the framework of the SARFAESI
Act can only be an account of the SARFAESI Act and not an overview of the methods

and standard practices

There are also concerns on the issue of transparency high abbey and fairness of the
auction process. There have been complaints that investors collude or manipulate the
bids during the asset auctions under the SARFAESI Act which can reduce the
confidence of investors and thereby hamper the working of the act. Promoting
transparency and fairness in the auctions is important in proactively protecting the

Act’s measures and ensuring that the best recovery solutions are obtained.

However, due to the increased sophistication of individuals in default, there is a need
for the creation of capacity building for the officials of the banks and legal view
practitioners in the same process. It can be thus noted that some of the operational
issues can be mitigated by sufficient training so that the provisions of the SARFAESI
Act are implemented effectively. However, what is usually evident is the deficiency
of corresponding training programs and their resources which, in turn, may

negatively impact the work of the Act.

In summary, it can be stated that, even though the provisions of the SARFAESI Act
have bolstered the Indian NPAs’ recovery framework to a huge extent, the act’s
enforcement has been riddled with issues and drawbacks. Legal and procedural
factors, borrowers’ reluctance, operations issues, and enacting inconsistencies regress
action under the Act. These challenges may be resolved by the means of legal changes
and development of the SARFAESI Act, improvements of operational practices of the
banking sector, and staff training, which will all lead to better management of the

Indian NPAs.

IX. COMPARATIVE ANALYSIS WITH OTHER NPA
RESOLUTION MECHANISMS

© 2024. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)
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To establish the true nature of the change and measure the effectiveness of the
SARFAESI Act, it is germane to discuss other practices of NPA management that exist
in India. This comparison gives an understanding of the position of the SARFAESI Act
concerning other frameworks like; DRTs, Lok Adalats, and IBC. The Aghion’s group,
CLARK, the Admission Test, the Reduction in subsidy, and the Exemption of LCS
each has its distinctive approaches in contending with the NPA crisis with its unique

merits and demerits.
a) Debt Recovery Tribunals (DRTSs)

Debt Recovery Tribunals (DRTs) were set/under section 3 of the Recovery of Debts
Due to Banks and Financial Institutions Act!? (RDDBFI Act) of 1993 to help in the
speedy recovery of bad debts. DRTs provide an almost judicial remedy for the banks
and financial institutions wherein they can recover their dues from the defaulting
borrowers. The main strength of DRTs is that they are affiliated with the judiciary and

come with a court framework to enhance the legal recovery of debts.

Nevertheless, there are a few weaknesses that are embedded in the use of DRTs. It
may be time-consuming and formal due to the large number of cases that may take
several years to be sorted out. However, the intention to receive quick and efficient
recovery just results in a case of increase in procedures and a huge backlog of cases.
Further, DRTs!® compel the banks to approach the legal means which could be very
expensive and take a considerable amount of time. The SARFAESI Act therefore
enables the banks to avoid court intervention in the process of realization of security

interests and this might be faster than the court recovery process.

b) Lok Adalats

Lok Adalats, formed under the Legal Services Authorities Act of 1987, is the alternate

dispute redressal mechanism that aims and desires to settle cases through mediation

12Rao, P. K., & Sharma, A. (2019). "Effectiveness of SARFAESI Act in the Indian Banking Sector: A
Critical Analysis." International Journal of Financial Studies, 7(4), 36-50.

- Examines the effectiveness of the SARFAESI Act and its impact on financial stability and asset
recovery in the Indian banking sector.
13 Access to Collateral and Corporate Debt Structure: Evidence from a Natural Experiment
VIKRANT VIG
The Journal of Finance, Vol. 68, No. 3 (JUNE 2013), pp. 881-928
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and arbitration. They provide an informal platform for the settlement of disputes,

including those relating to NPAs, based on conciliation rather than litigation.

The prime advantages of Lok Adalats are their emphasis on an amicable settlement
and the speedy disposal of cases. The informal nature of Lok Adalats can result in
decisions becoming much faster than the formal process of the courts. However, this
mechanism may not always come up to expectations, particularly in complex cases
involving huge financial stakes or unwilling parties. In such cases, direct enforcement
mechanisms under the SARFAESI Act may be more effective. Further, the extent of
enforceability under Lok Adalats is not at par with proceedings before the civil court

and thus cannot be considered for effective recovery in all respects.
¢) Insolvency and Bankruptcy Code (IBC)4

The IBC is the legislation enacted in 2016; in fact, it is a comprehensive reform in the
resolution of cases of insolvency and bankruptcy. IBC presents a structured
framework for the resolution of corporate and individual insolvencies, and provisions
for fast-track resolution of distressed assets. This brings a time-bound process for
insolvency resolution while maintaining focus on the maximization of value for the

distressed assets while ensuring timely resolution.

The various advantages of the IBC over the SARFAESI Act include the following: the
process under the IBC is holistic in terms of insolvency resolution, having the
possibility of restructuring and rehabilitating a distressed entity. The process under
IBC is time-bound, having a resolution period of 180 days extendable by another 90
days, thereby leading the resolution process from the front for a reduction of delays.
Besides, the framework institutionalizes a Committee of Creditors to oversee the

resolution process, bringing much-needed accountability and transparency.

There exist some problems associated with the IBC also, which include its complexity

and danger of lawsuits. The process of resolution under IBC is resource-intensive,

14 Determinants of Recovery of Stressed Assets in India: An Empirical Study

REKHA MISRA, RAJMAL, RADHESHYAM VERMA

https:/ /www jstor.org/stable /44165850?searchText=sarfaesi % 20act%20insolvency&searchUri=%2Fa
ction %2FdoBasicSearch %3FQuery %3Dsarfaesi%2Bact %2Binsolvency %26s0%3Drel&ab_segments=0%
2Fbasic_search_gsv2 %2Fcontrol&refreqid=fastly-default%3A6acfeb4d8fdede2b8c6b01ab03477092
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requiring huge legal and administrative effort. The effectiveness of IBC may at times
depend on market conditions and the availability of viable resolution plans. While the
direct enforcement approach of the SARFAESI Act may be more practical in situations
where quick recovery of secured assets is the norm, it lacks the comprehensive

insolvency resolution mechanisms provided by the IBC.
d) Comparative Effectiveness and Outcomes

While comparing these mechanisms with the SARFAESI Act, several factors come into
play:

a) Speed and Efficiency: On several fronts, it is in the manner in which banks may
enforce their security interests that the SARFAESI Act attempts to provide an avenue
for quicker resolution. This may have some utility in several matters — particularly
those requiring immediate attention — for rapid recovery of assets. On the other hand,
DRTs and Lok Adalats may be longer-winded, and the IBC, as just noted, with its

statutory time-bound framework, may be labyrinthine and time-consuming.

b) Cost and Resource Implications: While the SARFAESI Act reduces the need for
any legal process, it may prove less expensive to banks than the formal processes
enacted by the DRTs and under the IBC. Nevertheless, the effectiveness of ARCs in

supporting the implementation of the Act impinges on overall costs and resources.

c) Flexibility and Scope: While the SARFAESI Act deals with the enforcement of
security interest, IBC covers the entire process of resolution of insolvency, including
restructuring options. Lok Adalats adopt a conciliatory approach, and their processes

may not be apt for high-value or complex cases.

d) Transparency and Fairness: DRTs and IBC's formal judicial process gives, due to
its adjudicatory nature, greater transparency and legal scrutiny than under the
SARFAESI Act, which is a direct enforcement mechanism. While Lok Adalats are

efficient, they sometimes lack the same degree of formal oversight.

Whereas the SARFAESI Act does grant'® a streamlined approach to asset recovery, the

effectiveness depends on the situation. Relative analysis against DRTs, Lok Adalats,

15 JSSUES UNDER THE INSOLVENCY AND BANKRUPTCY CODE PRIOR TO ADMISSION
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and the IBC identifies the strengths and weaknesses of each mechanism. Drawing
from those insights into their various frameworks will ensure that overall strategies
toward NPA resolution are balanced and comprehensive in managing such assets in

distress for the Indian banking sector.

e) Potential Synergies: By understanding the details of all these mechanisms, it can
thus be argued that the integration of the SARFAESI Act with other NPA
resolution frameworks may serve to present a better strategy for the recovery of
assets. For instance, the resources provided by the SARFAESI Act could be
combined with the IBC powers to effectively meet the firm’s asset recovery
immediate imperatives, while using the elaborate restructuring and resolution
mechanisms of the IBC for complex cases. Likewise, the harmonizing of the
SARFAESI Act with Lok Adalats might go a long way in providing a blend of
simpler cases that can be settled amicably. This lights the usage of this integrated
strategy to ensure that the overall approach developed to address NPA is

balanced so that various aspects can be managed comprehensively.

In conclusion, though the enhancement of the quality of the NPA recovery rate is
appreciable from the enactment of the SARFAESI Act, the comparative analysis with
other mechanisms has also exposed a comprehensive reform. Whereby, one can
identify the strengths and weaknesses of each of them to enable the creation of a

balanced strategy for managing NPA in the Indian Banking sector.

X. QUALITATIVE INSIGHTS FROM INDUSTRY
PROFESSIONALS

The impact and effectiveness of the SARFAESI Act are not only reflected in statistical
data but also in the practical experiences and insights of industry professionals. This
section delves into the qualitative perspectives of banking professionals, legal experts,

and policymakers to provide a nuanced understanding of the Act’s implementation

Akaant Mittal

Journal of the Indian Law Institute, Vol. 60, No. 2 (APRIL-JUNE 2018), pp. 161-188
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© 2024. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)



381 LawFoyer International Journal of Doctrinal Legal Research [Vol. I Issue IIT]

and its implications for NPA management. These insights offer valuable context and
highlight both the successes and challenges faced in real-world applications of the
SARFAESI Act.

A. Perspectives from Banking Professionals

Banking professionals are, in fact, loan officers, recovery agents, and managers who
are major participants in applying the SARFAESI Act. Their experiences at the
grassroots level give a realistic view of how the Act works in reality. Interviews with
such banking professionals reveal that vis-a-vis, compared to the previous
mechanism, the SARFAESI Act has brought in considerable improvement in efficiency
concerning asset recovery. It is the view of many professionals that the Act gave banks
the power to act decisively in recovering secured loans, thus helping in mitigating the

impact of NPAs on their financial health.

However, these practitioners also raised several issues related to the implementation
of the said Act. Among the common issues is the problem of valuing and auctioning
off assets. In most instances, the recovered assets are of very poor condition or have
deteriorated and depreciated so much, or it is much below the amount for which credit
has been availed. Moreover, at times, the process of attachment and auction of assets
may be resisted at the borrowers' end by all types of tactics to delay or defeat recovery.
This kind of resistance, in most cases, requires an extended period and tends to result
in additional cost, and thus, quite often, turns out to be ineffective under the

SARFAESI Act.

Banking professionals also point to the fact that whereas the SARFAESI Act provided
a framework for recovering assets, it does not address the basic cause of default. Many
cases involve an underlying financial distress or mismanagement by the borrowers
that is not directly resolved through asset recovery alone. This insight brings out the
requirement for a more comprehensive approach toward managing NPAs that

includes addressing the underlying financial issues of borrowers.

B. Legal Experts' Views on the SARFAESI Act
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The legal fraternity elaborately analyzes the legal framework and issues related to the
implementation of the SARFAESI Act. It says that on the one hand, this Act has
smoothened the entire process of recovery of the assets, but on the other hand, it has
opened a new arena of legal tangles. Provisionsl¢ relating to the enforcement of
security interests and the rights of borrowers many a time leading to legal cases and

judicial challenges.

One major issue legal experts point out is the ambiguity in the legal terminology and
procedural prerequisites set out by the SARFAESI Act. This can be subjected to
different interpretations and inconsistent application of provisions of the Act. Legal
experts advocate for clearer guidelines and more consistent legal interpretation to

avoid disputes and make the Act more effective.

Another issue raised was the interaction of the SARFAESI Act with other legal
frameworks, such as IBC. It has been pointed out by legal experts that although the
SARFAESI Act is a very effective law in certain contexts, sometimes it encroaches
upon or goes against other mechanisms of insolvency and recovery. They are of the
view that greater harmonization and integration of the legislation would go a long

way toward the management of NPAs.

The legal professionals also indicate the importance of continuous legal education and
training of the recovery process participants. It would, therefore, make the
stakeholders fully conversant with the Act's provisions and be able to sail through the

legal complexities associated with the recovery process.
C. Policymakers' Insights and Future Directions

Policymakers are important in shaping the regulatory environment and looking at the
challenges associated with the SARFAESI Act. Their insights provide a broader

perspective on the Act's impact and potential areas for reform.

Policymakers do acknowledge the contribution of the SARFAESI Act in improving

asset recovery and bringing down the burden of NPAs on the banking sector. Indeed,

16 Income Stability of Scheduled Commercial Banks: Interest vis-a-vis Non-Interest Income
A.S. Ramasastri, Achamma Samuel, S. GangadaranEconomic and Political Weekly, Vol. 39, No. 12,
Money, Banking and Finance (Mar. 20-26, 2004), pp. 1311-1316+1318-1319
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they realize that it has provided banks with a more effective mechanism to enforce

security interests and recover distressed assets!”

However, several areas of improvement have been identified by policymakers. One
serious issue is related to the need for strengthening enforcement mechanisms and
support to banks in implementing the SARFAESI Act. Policymakers articulate that
supplementing the resources and rationalizing the procedures could help overcome

some operational challenges posed to banks.

There is also an appeal for a more holistic approach to NPA management, beyond just
recovery of the assets. Policymakers want such measures that address the root causes
of default, like financial literacy among borrowers, good credit assessment processes,

and support for distressed borrowers in restructuring their finances.

The policymakers also propagate the importance of monitoring and evaluating the
impact of the SARFAESI Act. Regular assessments will help point out new challenges
and opportunities that may arise in its implementation, hence refinement to maintain

it effective and relevant in a changing financial environment.

Concluding remarks: The above qualitative insights by industry professionals, legal
experts, and policymakers present an overall understanding of the implementation
process and impact of the SARFAESI Act. Though the Act has been a landmark
improvement in the recovery of assets, there are challenges that still need to be
addressed with continued attention and reform. Integrate these insights with
quantitative data and comparative analysis to derive more nuanced and effective
strategies for NPA management toward the betterment of stability and resilience in

the Indian banking sector.
XI. CONCLUSION AND RECOMMENDATIONS

Enacted in 2002, the Securitisation and Reconstruction of Financial Assets and

Enforcement of Security Interest (SARFAESI) Act created a revolution in the concept

17 Financial Sector Reforms in India: Policies and Performance Analysis

Rakesh Mohan

Economic and Political Weekly, Vol. 40, No. 12, Money, Banking and Finance (Mar. 19-25, 2005), pp.
1106-1112+1115-1121
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of asset recovery in Indian banking. Its introduction was the solution to the growing
problem of Non-Performing Assets, wherein it armed banks with strong tools for the
enforcement of security interests and recovery of distressed assets. This section
attempts to synthesize the findings from the previous analyses by summarizing key
insights, policy implications, and recommendations to better the effectiveness of the

SARFAESI Act.
A. Summary of Findings

The effect of the SARFAESI Act has been quite profound on NPA recovery rates in
India. It has smoothened the recovery process by giving banks the right to enforce
their security interests without the help of courts, hence speeding up asset recovery.
Empirical data shows that since the Act, recovery rates have been much better, and
banks could recover a larger percentage of their secured loans compared to the pre-

SARFAESI period.18

However, from the date of its implementation, the Act has suffered from a variety of
problems. Legal and procedural ambiguities led to inordinate delays and litigation,
and resistance from borrowers added to the problem of recovery. In addition, certain
operational issues like asset valuation and auction-related issues are also contributing
to the problems of banks. Sometimes the effectiveness of the Act is also diluted due to
practical difficulties and lack of uniformity in its implementation across different

banks and regions.

Whereas DRT, Lok Adalats, and IBC are the more indirect ways to resolve NPAs, the
SARFAESI Act is a relatively direct measure of asset recovery. While it is endowed
with the speed and efficiency that the IBC lacks, it does not have any comprehensive
insolvency resolution mechanisms, and neither may it be able to address extremely

complex cases or relate to the general causes of default.

B. Recommendations

18 Contagious Effects of a Political Intervention in Debt Contracts: Evidence Using Loan-Level Data
Prasanna L. Tantri
The Review of Financial Studies, Vol. 31, No. 11 (November 2018), pp. 4556-4592
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Recommendations to make the SARFAESI Act more effective, based on findings and

policy implications, are as follows:

a)

Legal Reforms’: Amendments to the SARFAESI Act may be required to
explicitly bring out clarity in the legal provisions and smoothening of
procedures. It could consist of revision of those sections of the Act which were
the subject matter of litigation and making the application of the Act uniform
across different jurisdictions. Such reforms have to address the issue of
integration of the SARFAESI Act with other insolvency mechanisms, such as

IBC, and recovery mechanisms.

Building Capacity and Training: Investments in building capacities of banking
professionals, legal practitioners, and policy-makers can bring about a greater
degree of understanding of the provisions under the SARFAESI Act, dealing
with operational challenges, and arming the stakeholders adequately enough

to handle the complexities in asset recoveries.

Strengthening Support to Banks?0: Provide adequate support and resources to
banks for the smooth implementation of the SARFAESI Act. This will involve
improving the functioning and performance of the ARCs, bringing
transparency and efficiency in the auction process of assets, and sorting out

problems related to the valuation and sale of assets.

The integrated framework: for NPA management combines the strengths of
the SARFAESI Act with various resolution mechanisms. This framework has to
address both the recovery of secured assets and the underlying financial issues
of the borrowers, bringing in a more comprehensive and effective approach

towards NPA management.

19 Law, Finance, and Politics: The Case of India

John Armour, Priya Lele

Law & Society Review, Vol. 43, No. 3 (Sep., 2009), pp. 491-526

20 Why Indian Banks Are Healthy in This Global Crisis

K. A. Pat

Economic and Political Weekly, Vol. 44, No. 17 (Apr. 25 - May 1, 2009), pp. 21-22
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e) Strengthen Legal and Regulatory Oversight: More efficient mechanisms of
oversight to ensure equal and transparent implementation of the SARFAESI Act
have to be established. This will relate, inter alia, to monitoring compliance with
procedural requirements, redressal of grievances and disputes, and ensuring
enforcement under the Act is carried out in such a manner as not to violate legal

and ethical norms.

In a nutshell, the SARFAESI Act has taken gigantic steps toward enhanced asset
recovery within the Indian banking sector. However, the challenges and limitations of
this Act—brought out through this study—must be addressed to increase its
effectiveness. With the adoption of a holistic approach to the management of NPA,
and after adopting suggested recommendations, more sustainable and efficient
outcomes would be possible in the resolution of the distressed assets and

strengthening financial stability in the banking sector.
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