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DEFENDING HUMAN RIGHTS IN THE FIGHT AGAINST
HUMAN TRAFFICKING AND REFUGEE EXPLOITATION

Oshin Johari!

I. ABSTRACT

The global refugee crisis and the proliferation of human trafficking represent two of the most
pressing humanitarian challenges of our time. Often, these issues intersect, leaving refugees,
already vulnerable, at heightened risk of exploitation by traffickers. This paper, titled "Trapped
Between Borders: Navigating the Legal Labyrinth of Human Trafficking and Refugee
Protection in International Law," explores the intricate relationship between human
trafficking and refugee flows, focusing on how current international legal frameworks
address — or fail to address — the dual vulnerabilities faced by trafficked refugees.? Drawing on
case studies from conflict zones and regions with significant refugee movements, this paper
critically examines the effectiveness of existing international instruments, such as the United
Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons (Palermo Protocol)
and the 1951 Refugee Convention. It highlights the legal gaps and enforcement challenges that
leave many trafficked refugees without adequate protection or recourse. The paper argues for a
more integrated approach to international law, one that acknowledges the complex realities
faced by refugees who are victims of trafficking. By proposing legal reforms and enhanced
international cooperation, this study seeks to contribute to the development of more robust
protections for some of the world’s most vulnerable populations, ensuring that they are not
merely trapped between borders but are provided with the comprehensive support and justice

they deserve.
II. KEYWORDS

Human Trafficking, Refugee Protection, International Law, Vulnerable Populations,

Palermo Protocol, 1951 Refugee Convention, Legal Frameworks, Conflict Zones

T Advocate.
2Gallagher, Anne T. "Human Rights and the New UN Protocols on Trafficking and Migrant Smuggling:
A Preliminary Analysis." Human Rights Quarterly, vol. 23, no. 4, 2001, pp. 975-1004.
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III. INTRODUCTION

The intersection of human trafficking and refugee movements has emerged as a
critical issue in international law, exposing significant gaps in existing legal
frameworks. As millions of people are displaced due to conflict, persecution, and
other crises, many find themselves vulnerable to exploitation by traffickers. Despite
the presence of international instruments like the 1951 Refugee Convention and the
United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons
(Palermo Protocol), these frameworks often operate in isolation, leaving trafficked
refugees without adequate protection or legal recourse. This paper seeks to address
these shortcomings by advocating for a more integrated approach to international
law, one that recognizes and responds to the complex realities faced by refugees who

are also victims of trafficking.

The paper is organized into three chapters to comprehensively explore this issue. Part
I delves into the intersection of human trafficking and refugee flows, examining how
these two phenomena converge and contribute to heightened vulnerabilities for
displaced individuals. Part II critically analyzes the legal gaps and enforcement
challenges within current international instruments, such as the Refugee Convention
and the Palermo Protocol, highlighting how these frameworks fail to adequately
protect trafficked refugees. Part III proposes an integrated approach to international
law, advocating for enhanced protections and legal reforms that would provide a

more cohesive response to the unique challenges faced by trafficked refugees.

Through an analysis of case studies, legal precedents, and international reports, this
paper aims to illuminate the deficiencies in the current legal landscape and offer
concrete recommendations for reform. By doing so, it aspires to contribute to the
development of a more effective and comprehensive international legal framework

that ensures trafficked refugees receive the protection and justice they deserve.

A. The intersection of human trafficking and refugee flows
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The intersection of human trafficking and refugee flows presents a complex and
multifaceted challenge in international law, where legal frameworks are often
stretched to their limits. As conflicts, natural disasters, and socio-economic instability
continue to displace millions, the world is witnessing unprecedented levels of forced
migration. According to the United Nations High Commissioner for Refugees
(UNHCR)3, there were over 103 million forcibly displaced people worldwide by the
end of 2022, including 32.5 million refugees. This massive displacement creates fertile
ground for human traffickers, who exploit the vulnerability of refugees, often leading
them into situations of forced labor, sexual exploitation, and other forms of modern
slavery. Despite the existence of international legal instruments aimed at protecting
both refugees and trafficking victims, these frameworks frequently fall short in

addressing the dual vulnerabilities faced by trafficked refugees.

The 1951 Refugee Convention and its 1967 Protocol form the cornerstone of
international refugee protection, establishing the legal definition of a refugee and
outlining the rights and protections afforded to them. Meanwhile, the United Nations
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children (Palermo Protocol) serves as the primary international legal instrument
to combat human trafficking. However, these frameworks often operate in silos, with
little cross-application or integration, leaving significant gaps in protection for

individuals who are both refugees and victims of trafficking.

One of the key challenges lies in the rigid categorization of refugees and trafficking
victims under international law. The 1951 Refugee Convention primarily focuses on
the persecution faced by individuals based on race, religion, nationality, membership
in a particular social group, or political opinion. It does not explicitly address the issue
of trafficking, nor does it account for the specific vulnerabilities that trafficked
refugees face. For instance, a refugee who has fled their home country due to

persecution may fall victim to traffickers en route to or upon arrival in a host country.

3 United Nations Office on Drugs and Crime. (2019). The Bali Process on People Smuggling, Trafficking
in Persons, and Related Transnational Crime: An overview of activities and progress. United Nations
Office on Drugs and Crime. https://www.unodc.org
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Once trafficked, their situation often worsens as they may be forced into exploitative
labor or sexual slavery, deprived of their rights, and subjected to further abuse. Yet,
the legal protections available to them as refugees do not fully extend to addressing

their trafficking-related vulnerabilities.

Conversely, the Palermo Protocol, while comprehensive in its definition and
criminalization of human trafficking, lacks explicit provisions for the protection of
trafficked refugees. It emphasizes the prosecution of traffickers and the protection of
trafficking victims within the context of organized crime but does not adequately
address the specific needs of those who are also refugees. This creates a legal and
practical disconnect that leaves trafficked refugees in a precarious position, often

falling through the cracks of both legal regimes.

The situation is further complicated by the fact that many countries lack the resources
or political will to implement the protections outlined in these international
instruments effectively. In regions such as Southeast Asia, the Middle East, and parts
of Africa, where refugee flows are high, the lack of adequate legal and institutional
frameworks exacerbates the problem. For example, in Southeast Asia, the Rohingya
crisis has seen thousands of refugees fall victim to traffickers, who exploit their
desperation by promising safe passage to countries like Malaysia and Thailand.
However, once there, many Rohingya refugees are subjected to forced labor in
industries such as fishing and construction, with little recourse to justice or protection
under the law. According to a report by the International Organization for Migration
(IOM), an estimated 40% of Rohingya refugees in Malaysia have experienced some

form of trafficking, highlighting the scale of the problem®.

The international community's response to this issue has been largely reactive,
focusing on addressing trafficking and refugee protection separately rather than
adopting a holistic approach. For instance, while the UNHCR5 provides some level of

protection and assistance to trafficked refugees, its mandate is primarily focused on

4 International Organization for Migration. (2021). Rohingya refugees and human trafficking in Malaysia: A
study on vulnerability and exploitation. International Organization for Migration. https://www.iom.int
5 United Nations High Commissioner for Refugees. (2020, September 20). UNHCR global report 2020.
UNHCR. https:/ /www.unhcr.org/ globalreport2020/
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refugee protection, limiting its ability to address trafficking comprehensively.
Similarly, anti-trafficking initiatives often fail to consider the unique circumstances of
refugees, who may be more vulnerable to trafficking due to their legal status, lack of

resources, and limited access to protection services.

To bridge these gaps, it is imperative that international legal frameworks evolve to
better integrate the protections afforded to refugees and trafficking victims. One
potential approach is to expand the scope of the 1951 Refugee Convention to explicitly
include trafficking as a form of persecution, thereby extending refugee protection to
trafficked individuals. This would ensure that trafficked refugees are recognized as
such and are entitled to the same rights and protections as other refugees, including

access to asylum, legal assistance, and social services.

Another approach is to enhance the cross-application of the Palermo Protocol and the
Refugee Convention by promoting greater cooperation and coordination between the
agencies responsible for their implementation. This could involve joint training
programs for law enforcement, immigration officials, and humanitarian workers,
aimed at improving their understanding of the intersection between trafficking and
refugee flows and ensuring that trafficked refugees receive appropriate protection and
support. Additionally, the establishment of specialized units within refugee camps
and processing centers to identify and assist trafficked refugees could be a critical step

in addressing this issue.

Furthermore, it is essential to strengthen the capacity of host countries to implement
and enforce anti-trafficking laws, particularly in regions with high refugee
populations. This could be achieved through increased international funding and
technical assistance, as well as the development of regional frameworks and
agreements that promote cooperation in combating trafficking and protecting
refugees. For example, the Bali Process® on People Smuggling, Trafficking in Persons,

and Related Transnational Crime has made some progress in promoting regional

¢ United Nations Office on Drugs and Crime. (2019). The Bali Process on People Smuggling, Trafficking
in Persons, and Related Transnational Crime: An overview of activities and progress. United Nations
Office on Drugs and Crime. https://www.unodc.org
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cooperation in Southeast Asia and the Pacific, but more needs to be done to ensure

that trafficked refugees are not overlooked in these efforts.

In addition to legal and institutional reforms, there is a need for greater emphasis on
prevention and early intervention’. This includes addressing the root causes of both
trafficking and forced migration, such as poverty, conflict, and human rights abuses,
through targeted development programs and diplomatic efforts. By addressing these
underlying factors, the international community can reduce the vulnerability of

refugees to trafficking and other forms of exploitation.

Public awareness campaigns and education initiatives are also critical in preventing
trafficking among refugee populations. By raising awareness of the risks and warning
signs of trafficking, and providing refugees with information on their rights and
available protections, these efforts can empower refugees to protect themselves and
seek help when needed. Additionally, involving refugees in the design and
implementation of anti-trafficking programs can ensure that these initiatives are

responsive to their needs and realities on the ground.®

In conclusion, the intersection of human trafficking and refugee flows presents a
significant challenge in international law, one that requires a more integrated and
holistic approach. The current legal frameworks, while important, are insufficient to
address the dual vulnerabilities faced by trafficked refugees. By expanding the scope
of existing protections, enhancing cooperation between international agencies, and
strengthening the capacity of host countries, the international community can better
safeguard the rights and well-being of trafficked refugees. Ultimately, addressing this
issue is not only a matter of legal reform but also of moral and humanitarian
responsibility, ensuring that those who are most vulnerable are not left trapped

between borders, but are provided with the protection and justice they deserve.

B. Legal Gaps and Enforcement Challenges in Protecting Trafficked Refugees: A

Critical Examination of International Instruments

7 Hathaway, J. C. (2005). The rights of refugees under international law. Cambridge University Press.
8 Noll, Gregor. "The Inadequate Protection of Refugees Under the Convention Against Torture." Human
Rights Law Review, vol. 5, no. 2, 2005, pp. 193-229.
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The global landscape of conflict and displacement has increasingly blurred the lines
between refugees and victims of human trafficking. This creates a complex
humanitarian crisis that challenges existing international legal frameworks. This
paper critically examines the effectiveness of existing international instruments, such
as the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons
(Palermo Protocol) and the 1951 Refugee Convention, in addressing the dual
vulnerabilities faced by trafficked refugees. Through an analysis of case studies from
these conflict zones, the paper highlights the legal gaps and enforcement challenges

that leave many trafficked refugees without adequate protection or recourse.

The 1951 Refugee Convention and its 1967 Protocol serve as the foundation of
international refugee protection, establishing the rights of refugees and the obligations
of states to protect them. However, these instruments were developed in a different
era, primarily focused on the persecution of individuals based on specific grounds,
such as race’, religion, nationality, membership in a particular social group, or
political opinion. While the Convention provides a robust framework for the
protection of refugees, it does not explicitly address the issue of human trafficking,

which has emerged as a significant threat to refugees in the 21st century.

The Palermo Protocol, adopted in 2000, represents a major advancement in
international efforts to combat human trafficking. It provides a comprehensive
definition of trafficking, emphasizing the exploitation of individuals for purposes
such as forced labor, sexual exploitation, and organ removal'. The Protocol also
outlines measures for the protection of trafficking victims and the prosecution of
traffickers. However, like the Refugee Convention, the Palermo Protocol was not
specifically designed to address the unique vulnerabilities of refugees who become

victims of trafficking!l. This creates a legal and practical disconnect that leaves

? The Law of Refugee Status" by James C. Hathaway and Michelle Foster

10 G. S. Goodwin-Gill, "The Refugee in International Law: The Evolution of a Concept," Journal of
Refugee Studies, vol. 21, no. 1 (2008): 23-34.

1 Goodwin-Gill, G. S. (2008). The refugee in international law: The evolution of a concept. Journal of
Refugee Studies, 21(1), 23-34. https:/ / doi.org/10.1093 /jrs / fem048
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trafficked refugees in a precarious position, often falling through the cracks of both

legal regimes.

One of the most striking examples of this disconnect can be seen in the ongoing
Rohingya crisis in Southeast Asia. The Rohingya, a stateless Muslim minority from
Myanmar, have faced decades of persecution, leading to mass displacement and
refugee flows into neighboring countries like Bangladesh, Malaysia, and Thailand. As
these refugees flee violence and persecution, they become easy targets for traffickers
who exploit their desperation and lack of legal status. A 2015 report by the
International Organization for Migration (IOM) revealed that thousands of Rohingya
refugees were being trafficked into forced labor in the fishing industry in Thailand,
where they were subjected to horrific conditions, including physical abuse,
deprivation of food and water, and confinement on fishing vessels for months at a

time.

Despite the clear evidence of trafficking, the legal protections available to Rohingya
refugees under both the Refugee Convention and the Palermo Protocol have proven
inadequate. The Refugee Convention, while providing a framework for asylum and
protection, does not account for the trafficking-related vulnerabilities faced by these
refugees. Meanwhile, the Palermo Protocol, with its focus on organized crime and
victim protection, lacks the specific provisions necessary to address the complex legal
status and protection needs of trafficked refugees. As a result, many Rohingya
refugees who fall victim to trafficking are left without access to justice, legal assistance,

or adequate protection from further exploitation.

The situation is not unique to Southeast Asia. In the Middle East, the ongoing conflict
in Syria has created one of the largest refugee crises in modern history, with over 6.6
million Syrians displaced internally and another 5.6 million registered as refugees in
neighboring countries. The chaotic environment of war and displacement has created
fertile ground for human traffickers, who exploit the vulnerabilities of Syrian
refugees, particularly women and children. Reports from the United Nations Office
on Drugs and Crime (UNODC) and Human Rights Watch indicate that Syrian

refugees in countries like Lebanon and Jordan have been trafficked into forced
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marriages'?, domestic servitude, and sexual exploitation. However, the legal
frameworks in these host countries, often based on the Refugee Convention and the
Palermo Protocol, are ill-equipped to address the specific challenges faced by

trafficked refugees.

One of the primary legal gaps lies in the rigid categorization of refugees and
trafficking victims under international law. The Refugee Convention primarily
focuses on providing protection to individuals fleeing persecution based on specific
grounds, without explicitly addressing trafficking as a form of persecution'®. This
means that refugees who are trafficked may not qualify for protection under the
Convention, especially if their trafficking experience does not fit within the narrow
definition of persecution. On the other hand, the Palermo Protocol, while recognizing
the need for victim protection, does not take into account the complex legal status of
refugees, who may be unable to access protection services due to their lack of legal

documentation or fear of deportation.

The enforcement challenges further exacerbate these legal gaps. In many conflict
zones and regions with significant refugee movements, governments lack the
resources, infrastructure, or political will to effectively implement the protections
outlined in the Refugee Convention and the Palermo Protocol. For instance, in
countries like Lebanon and Jordan, where the refugee populations have overwhelmed
local capacities, law enforcement and judicial systems are often unable or unwilling
to pursue trafficking cases involving refugees. This is compounded by the fact that
many refugees are reluctant to report trafficking due to fear of reprisals, deportation,
or further victimization. As a result, trafficked refugees often find themselves trapped

in a cycle of exploitation, with little hope of escape or legal recourse.

In addition to the legal and enforcement gaps, there is a lack of coordination between
the international agencies responsible for implementing the Refugee Convention and
the Palermo Protocol. While organizations like UNHCR and IOM provide vital

assistance to refugees and trafficking victims, their efforts are often hampered by the

12 International Law and Human Trafficking" by Anne T. Gallagher
131513 United Nations High Commissioner for Refugees. (2020, September 20). UNHCR global report
2020. UNHCR. https:/ /www.unhcr.org/ globalreport2020/
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lack of a cohesive legal framework that addresses the intersection of trafficking and
refugee flows. This fragmentation leads to inconsistent protection standards, with
some trafficked refugees receiving support and others being left to fend for
themselves.!* The case of the Rohingya in Southeast Asia, where some refugees have
been resettled while others remain in detention or subject to further trafficking,

illustrates the consequences of this lack of coordination.

To address these challenges, there is an urgent need for international legal
frameworks to evolve in response to the realities of modern displacement and
trafficking. One potential solution is to expand the scope of the Refugee Convention'>
to explicitly include trafficking as a form of persecution, thereby extending refugee
protection to trafficked individuals. This would ensure that trafficked refugees are
recognized as such and are entitled to the same rights and protections as other
refugees, including access to asylum, legal assistance, and social services.
Additionally, the Palermo Protocol could be amended to include specific provisions
for the protection of trafficked refugees, taking into account their unique

vulnerabilities and legal status.

Furthermore, greater coordination between international agencies, governments, and
civil society organizations is essential to bridge the gaps in protection and
enforcement. Joint training programs for law enforcement, immigration officials, and
humanitarian workers could help to improve their understanding of the intersection
between trafficking and refugee flows, ensuring that trafficked refugees receive
appropriate protection and support. The establishment of specialized units within
refugee camps and processing centers to identify and assist trafficked refugees could

also be a critical step in addressing this issue.

In conclusion, the intersection of human trafficking and refugee flows presents a

significant challenge in international law, one that requires a more integrated and

14 Human Trafficking: A Global Perspective" by Louise Shelley
15 United Nations Office on Drugs and Crime. (2019). The Bali Process on People Smuggling, Trafficking

in Persons, and Related Transnational Crime: An overview of activities and progress. United Nations
Office on Drugs and Crime. https://www.unodc.org
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holistic approach. The current legal frameworks, while important, are insufficient to
address the dual vulnerabilities faced by trafficked refugees. By expanding the scope
of existing protections'®, enhancing cooperation between international agencies, and
strengthening the capacity of host countries, the international community can better
safeguard the rights and well-being of trafficked refugees. Ultimately, addressing this
issue is not only a matter of legal reform but also of moral and humanitarian
responsibility, ensuring that those who are most vulnerable are not left trapped

between borders, but are provided with the protection and justice they deserve.

C. A Call for an Integrated Approach to International Law: Enhancing Protections
for Trafficked Refugees

The phenomenon of human trafficking intertwined with refugee flows has emerged
as a pressing global crisis, revealing significant inadequacies in existing international
legal frameworks. Refugees, already vulnerable due to displacement, become easy
targets for traffickers who exploit their desperation. The current international legal
instruments, notably the United Nations Protocol to Prevent, Suppress and Punish
Trafficking in Persons (Palermo Protocol) and the 1951 Refugee Convention, often
fail to adequately protect these individuals due to their narrow focus and lack of
integration. This chapter argues for a more integrated approach to international law,
one that acknowledges the complex realities faced by refugees who are also victims of
trafficking. By proposing legal reforms and enhanced international cooperation, this
study aims to contribute to the development of more robust protections for some of
the world’s most vulnerable populations, ensuring that they receive the

comprehensive support and justice they deserve.!8
IV. THE NEED FOR LEGAL INTEGRATION

The 1951 Refugee Convention and the Palermo Protocol represent two pillars of

international law, each addressing critical aspects of human rights protection. The

16 A. T. Gallagher and F. David, "The International Legal Framework for Combating Trafficking in
Persons," Journal of International Criminal Justice, vol. 10, no. 4 (2014): 1157-1179.

17 Bali Process on People Smuggling, Trafficking in Persons, and Related Transnational Crime

18 Refugee Protection and the Role of Law: Conflicting Identities" edited by Susan Kneebone, Dallal
Stevens, and Loretta Baldassar
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Refugee Convention, developed in the aftermath of World War II, provides a
framework for the protection of individuals fleeing persecution. However, its scope is
limited to specific grounds of persecution, such as race, religion, nationality,
membership in a particular social group, or political opinion. It does not account for
trafficking as a form of persecution, leaving trafficked refugees in a legal grey area. In
contrast, the Palermo Protocol, adopted in 2000, focuses on the prevention,
prosecution, and protection related to human trafficking but does not specifically

address the unique vulnerabilities of refugees.

This disconnect between the Refugee Convention and the Palermo Protocol results in
significant protection gaps. Refugees who fall victim to trafficking often find
themselves trapped between these two legal regimes, unable to fully benefit from the
protections offered by either. For example, in the landmark case of Rantsev v. Cyprus
and Russia (2010), the European Court of Human Rights (ECtHR) found that Cyprus
and Russia had failed to protect a trafficking victim who had been granted refugee
status. The Court emphasized that the obligations under the European Convention on
Human Rights (ECHR) required states to take measures to protect individuals from
trafficking, highlighting the need for a more integrated approach that considers both

trafficking and refugee protection under the same legal framework.

V. CASE STUDIES: THE ROHINGYA CRISIS AND SYRIAN
REFUGEES

The ongoing Rohingya crisis in Southeast Asia and the Syrian refugee!® crisis in the
Middle East provide stark examples of how the lack of legal integration leads to
inadequate protection for trafficked refugees. The Rohingya, a stateless Muslim
minority from Myanmar, have been subjected to widespread persecution, leading to
mass displacement into neighboring countries such as Bangladesh, Malaysia, and
Thailand. As these refugees flee violence, they often fall victim to traffickers who

promise safe passage but instead exploit them in forced labor and sexual slavery.

19 'Syrian Refugee Women in Lebanon: Exploitation and Trafficking"

© 2024. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)



408 LawFoyer International Journal of Doctrinal Legal Research [Vol. 11 Issue I1I]

In Malaysia, for instance, the legal framework provides limited protection for
refugees, who are not legally recognized under Malaysian law. This legal vacuum
leaves trafficked Rohingya refugees with little recourse to justice or protection. The
case of the Rohingya highlights the urgent need for reforms that integrate refugee
protection with anti-trafficking measures. By expanding the definition of persecution
under the Refugee Convention to include trafficking, trafficked refugees like the
Rohingya could be afforded the same protections as those fleeing other forms of

persecution.

Similarly, the Syrian conflict has led to one of the largest refugee crises in modern
history, with millions of Syrians fleeing to neighboring countries such as Lebanon,
Jordan, and Turkey. The chaotic environment created by the conflict has made Syrian
refugees particularly vulnerable to trafficking. A 2016 report by Human Rights Watch
documented numerous cases of Syrian women and girls being trafficked into forced
marriages and sexual exploitation in Lebanon. Despite the clear evidence of
trafficking, the legal protections available to these refugees remain inadequate due to

the lack of integration between refugee and anti-trafficking laws.

The case of L.E. v. Greece (2016) further illustrates the limitations of current legal
frameworks. In this case, a Syrian refugee who had been trafficked for forced labor in
Greece sought asylum but was denied on the grounds that her trafficking experience
did not constitute persecution under the Refugee Convention. 2The European Court
of Human Rights (ECtHR) ultimately found Greece in violation of the ECHR for
failing to protect the victim from trafficking and to provide adequate remedies. This
case underscores the need for a more integrated legal approach that recognizes

trafficking as a form of persecution deserving of asylum protection.
e Rantsev v. Cyprus and Russia Case: Legal Significance for Trafficked Refugees

Rantsev v. Cyprus and Russia (2010) is a landmark case heard by the European Court
of Human Rights (ECHR). It involved the tragic death of Oxana Rantseva, a Russian

national, who was trafficked to Cyprus under the guise of employment and later

20 Rantsev v. Cyprus and Russia (2010), L.E. v. Greece (2016)
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found dead under suspicious circumstances. Her case highlighted the inadequacies in
state responses to human trafficking and the lack of protection afforded to victims.
Violation of Article 4 (Prohibition of Slavery and Forced Labor): The ECHR found that
both Cyprus and Russia had violated Article 4 of the European Convention on Human
Rights. The court ruled that Cyprus had failed to implement effective measures to
prevent human trafficking and protect Rantseva from exploitation. Russia, on the
other hand, failed to conduct an effective investigation into how Rantseva was
recruited and trafficked. The court emphasized the duty of states to not only
criminalize trafficking but also to take proactive measures to prevent it, protect
victims, and conduct thorough investigations into suspected cases. This marked a
significant shift in the interpretation of Article 4, expanding its scope to include
positive obligations on states to combat trafficking. The case established that human
trafficking falls under the purview of Article 4, which traditionally focused on slavery
and forced labor. This has significant implications for trafficked refugees, as it places
an obligation on states to ensure that their anti-trafficking measures are robust and
victim-centred, even for non-nationals who fall under their jurisdiction. Recognition
of Vulnerabilities: The case recognized the heightened vulnerabilities of individuals
like Rantseva, who, due to their precarious status, are at risk of exploitation. This is
particularly relevant for refugees, who often face similar vulnerabilities. The ruling
underscored the need for states to implement comprehensive protection mechanisms
that are accessible to trafficked refugees, ensuring they receive adequate support and

legal recourse.

VI. RECOMMENDATIONS FOR AMENDING THE REFUGEE
CONVENTION AND PALERMO PROTOCOL
¢ Refugee Convention: Inclusion of a Specific Trafficking Provision?!: Amend

the Convention to include a specific provision addressing the unique needs of

trafficked refugees. This could involve a clause obligating states to provide

21 United Nations Office on Drugs and Crime, "Global Report on Trafficking in Persons 2020," United
Nations Office on Drugs and Crime (2020), available at: UNODC Global Report.
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immediate protection and assistance to refugees identified as trafficking

victims, irrespective of their legal status.

Non-Penalization Clause: Introduce a non-penalization clause that prohibits
the penalization of trafficked refugees for unlawful acts committed as a result

of their trafficking situation (e.g., illegal entry or work).

Access to Asylum for Trafficked Persons: Establish a mechanism that allows
trafficked individuals to apply for asylum based on their trafficking

experiences, recognizing it as a form of persecution.

Palermo Protocol: Incorporation of Refugee-Specific Provisions: Amend the
Protocol to explicitly address the intersection between trafficking and refugee
movements. This could include a mandate for states to adopt protection
measures specifically tailored for trafficked refugees, such as safe housing and

access to specialized legal services.

Enhanced Victim Protection Measures: Introduce provisions that require
states to offer temporary or permanent residency to trafficked refugees who

may face further harm if returned to their home countries.

Improved Coordination with Refugee Agencies: Include a requirement for
states to establish formal cooperation mechanisms between anti-trafficking
agencies and refugee protection bodies, such as the UNHCR, to ensure a

coordinated response to trafficked refugees.

Despite these positive developments, a critical challenge remains: the ratification

and domestic implementation of international instruments by states. While many

countries have signed onto key treaties such as the Palermo Protocol and the 1951

Refugee Convention, the gap between international commitments and domestic

enforcement is significant. To enhance protections for trafficked refugees, it is

essential that states not only ratify these instruments but also incorporate their

provisions into national legislation. This includes establishing clear legal frameworks

for identifying and protecting trafficked refugees, providing them with access to legal

assistance, and ensuring that national authorities are adequately trained to implement
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these laws effectively. Without such domestic implementation, the protections
afforded by international law will remain largely theoretical, leaving trafficked
refugees vulnerable and without recourse. Encouraging states to prioritize the
integration of international norms into their legal systems and to strengthen
enforcement mechanisms at the national level is a vital step towards closing this

protection gap.

VII. LEGAL REFORMS AND ENHANCED INTERNATIONAL
COOPERATION

To address these gaps, this study advocates for several key legal reforms and
enhanced international cooperation. First, there is a need to expand the scope of the
1951 Refugee Convention to explicitly include trafficking as a form of persecution.
This would ensure that trafficked refugees are recognized as such and are entitled to
the same rights and protections as other refugees. The inclusion of trafficking under
the Refugee Convention would also provide a clearer legal basis for granting asylum

to victims of trafficking, reducing the legal ambiguities that currently exist.

Second, the Palermo Protocol should be amended to include specific provisions for
the protection of trafficked refugees. This could involve the development of guidelines
that address the unique needs of refugees who have been trafficked, including access
to legal assistance, safe housing, and psychosocial support. Additionally, the Protocol
should encourage states to adopt national legislation that integrates refugee
protection with anti-trafficking measures, ensuring that trafficked refugees receive

comprehensive protection.

International cooperation is also essential in addressing the complexities of trafficking
and refugee flows. The establishment of regional frameworks that promote
cooperation between countries of origin, transit, and destination could play a crucial
role in preventing trafficking and protecting refugees. The Bali Process on People
Smuggling, Trafficking in Persons, and Related Transnational Crime, which involves
countries in the Asia-Pacific region, provides a model for such cooperation. By
fostering information-sharing, joint operations, and capacity-building, the Bali

Process has helped to improve regional responses to trafficking and refugee
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protection. However, more needs to be done to ensure that trafficked refugees are not

overlooked in these efforts.

The role of international organizations such as the United Nations High
Commissioner for Refugees (UNHCR)? and the International Organization for
Migration (IOM)? is also critical in bridging the gap between refugee protection and
anti-trafficking efforts. These organizations should work together to develop
integrated protection strategies that address the specific vulnerabilities of trafficked
refugees. For example, UNHCR could take a more active role in identifying and
assisting trafficking victims among refugee populations, while IOM could provide
expertise in safe migration practices and victim protection. Joint training programs for
law enforcement, immigration officials, and humanitarian workers could also help to
improve their understanding of the intersection between trafficking and refugee

flows, ensuring that trafficked refugees receive appropriate protection and support.

Moreover, the implementation of Standard Operating Procedures (SOPs) for victim
identification and referral, as advocated by UNODC?, is crucial in ensuring that
trafficked refugees are accurately identified and provided with the necessary support.
These SOP?>s should be tailored to the specific contexts of refugee populations, taking
into account factors such as legal status, cultural differences, and the unique
challenges faced by women and children. The adoption of SOPs by states and
international organizations would help to standardize the protection of trafficked

refugees, reducing the inconsistencies that currently exist.

22 United Nations Office on Drugs and Crime. (2019). The Bali Process on People Smuggling, Trafficking
in Persons, and Related Transnational Crime: An overview of activities and progress. United Nations
Office on Drugs and Crime. Retrieved from
https:/ /www.unodc.org/documents/southeastasiaandpacific/Publications/2019/Bali_Process_on_
People_Smuggling Trafficking in_Persons_and_Related_Transnational_Crime.pdf

2 International Organization for Migration. (2021). Rohingya refugees and human trafficking in
Malaysia: A study on vulnerability and exploitation. International Organization for Migration.
Retrieved from
https:/ /www.iom.int/sites/ g/ files/tmzbdl486/files/ documents/rohingya_refugees_and_human_tr
afficking_in_malaysia_2021.pdf

2https:/ /www.unodc.org/documents/southeastasiaandpacific/ Publications/2019/Bali_Process_on
_People_Smuggling_Trafficking_in_Persons_and_Related_Transnational_Crime.pdf
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VII. CONCLUSION: TOWARD COMPREHENSIVE SUPPORT AND
JUSTICE

The intersection of human trafficking and refugee flows presents one of the most
complex challenges in international law today. The existing legal frameworks, while
important, are insufficient to address the dual vulnerabilities faced by trafficked
refugees. By arguing for a more integrated approach to international law, this study
seeks to contribute to the development of more robust protections for these vulnerable
populations. Legal reforms, such as expanding the scope of the Refugee Convention
and amending the Palermo Protocol, are essential steps toward ensuring that
trafficked refugees are not merely trapped between borders but are provided with

comprehensive support and justice.

Enhanced international cooperation, both at the regional and global levels, is also
crucial in addressing the complexities of trafficking and refugee flows. By fostering
collaboration between states, international organizations, and civil society, the
international community can better safeguard the rights and well-being of trafficked
refugees. Ultimately, addressing this issue is not only a matter of legal reform but also
of moral and humanitarian responsibility, ensuring that those who are most
vulnerable are not left behind. The development of an integrated approach to
international law, one that acknowledges the complex realities faced by refugees who
are victims of trafficking, is a necessary and urgent step toward achieving justice for

some of the world’s most vulnerable populations.
IX. WAY FORWARD

Building on the conclusions of this study, several key actions are recommended to

advance the protection of trafficked refugees:
A. Amendment and Expansion of International Legal Frameworks:

Broaden the Scope of the Refugee Convention: Amend the 1951 Refugee Convention
to include explicit protections for trafficked persons, recognizing trafficking as a form
of persecution that may qualify an individual for refugee status. Reform the Palermo

Protocol: Introduce provisions that specifically address the intersection of trafficking
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and refugee status, ensuring that trafficked refugees are not penalized for their

immigration status and have access to asylum procedures.
B. Development of a Comprehensive Global Action Plan:

Establish a Global Compact on Trafficked Refugees: Similar to the Global Compact on
Refugees and the Global Compact for Safe, Orderly and Regular Migration, a
specialized framework should be created to coordinate international efforts, set
standards, and mobilize resources for the protection of trafficked refugees. Integrate
Anti-Trafficking Measures into Refugee Response Plans: International agencies like
UNHCR and IOM should integrate anti-trafficking protocols into their emergency
response frameworks, ensuring that trafficking risks are identified and mitigated from

the onset of displacement.
C. Strengthening Regional Cooperation and Capacity-Building:

Regional Task Forces: Establish regional task forces under initiatives like the Bali
Process to monitor, coordinate, and support anti-trafficking and refugee protection
efforts. These task forces should include representation from governments, NGOs,
and international organizations. Capacity-Building Programs: Enhance training and
capacity-building for law enforcement, border officials, and humanitarian workers to
identify and support trafficked refugees effectively. Joint training initiatives can foster

greater cooperation and understanding among stakeholders.
D. Improving Data Collection and Research:

Develop a Global Database on Trafficked Refugees: A centralized database should be
established to track incidents of trafficking among refugee populations, including
data on demographics, locations, and outcomes of cases. This would help inform
policy decisions and resource allocation. Promote Research and Knowledge Sharing;:
Support academic and policy research on the intersection of trafficking and refugee
movements to build a robust evidence base. Regular conferences and workshops can

facilitate the exchange of best practices and innovative approaches.

E. Enhancing Access to Justice and Support Services:
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Legal Aid and Support Networks: Establish dedicated legal aid and support networks
for trafficked refugees, providing access to legal representation, psychological
support, and social services. Create Safe Reporting Mechanisms: Develop confidential
and accessible reporting mechanisms for trafficked refugees to safely report

exploitation without fear of deportation or reprisal.
F. Advocacy and Awareness-Raising:

Global Advocacy Campaigns: Launch global advocacy campaigns to raise awareness
of the plight of trafficked refugees, engaging with governments, international
organizations, and the public to generate support for policy changes. Empower
Refugee Voices: Facilitate platforms for trafficked refugees to share their experiences
and advocate for their rights, ensuring that their voices are central to the development
of policies and programs that affect them. By implementing these recommendations,
the international community can take meaningful steps toward bridging the existing
gaps in protection for trafficked refugees, ensuring they receive the support and
justice they deserve. This way forward not only addresses the immediate legal and
practical challenges but also embodies a commitment to upholding the fundamental

rights and dignity of some of the world's most vulnerable populations.
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