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CRITICAL ANALYSIS OF PROBLEMS OF WITNESSES IN
CRIMINAL JUSTICE SYSTEM IN INDIA

Tanu Rajput! & Dr. Anupriya Yadav?
I. ABSTRACT

The integrity and safety of witnesses are crucial to the legitimacy and efficacy of any criminal
justice system. Threats, intimidation, harassment, postponed trials, and a lack of institutional
protection are just a few of the many difficulties that witnesses in India frequently encounter;
these issues jeopardise the administration of proper justice. This research assesses the efficacy
of recent law reforms while critically analysing the systemic issues witnesses encounter
inside the Indian criminal justice system. The Indian legal system has entered a
transformative phase with the replacement of colonial-era laws by the Bharatiya Sakshya
Adhiniyam (BSA), Bharatiya Nyaya Sanhita (BNS), and Bharatiya Nagarik Suraksha
Sanhita (BNSS), specifically the Indian Evidence Act, Indian Penal Code, and Code of
Criminal Procedure. This paper looks at how these recent laws handle long-standing concerns
about credibility, examination, and witness protection. The study investigates the
shortcomings of the existing safequards, the influence of hostile witnesses, and procedural

bottlenecks.

II. KEYWORDS

Legal Reforms, Trial Delay, Evidence Law, Witness Harassment, Criminal Justice
System, Bharatiya Sakshya Adhiniyam (BSA), Bharatiya Nyaya Sanhita (BNS),
Bharatiya Nagarik Suraksha Sanhita (BNSS), Hostile Witness, and Witness

Protection.
III. INTRODUCTION

A. The History and Significance of Protecting Witnesses

The availability of trustworthy and unrestrained witness testimony is essential to the

criminal justice system’s effectiveness. By offering first-hand recollections,
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supporting documentation, or expert testimony that helps establish the facts of a
case, witnesses play a crucial part in the prosecution of criminal cases. Their
depositions and declarations serve as the foundation of legal processes, assisting

prosecutors, judges, and law enforcement in making just decisions.

Nonetheless, witnesses frequently experience violent threats, coercion, and
intimidation, especially when significant figures, organised crime, or political
influence are involved. This results in a considerable disincentive to their desire to
testify, eventually harming the administration of justice and leading to unjust

acquittals.

The credibility of the judicial system is weakened in communities where witness
intimidation is common when there are insufficient safeguards in place. The Indian
Supreme Court has underlined the need of witness protection on several occasions,
recognising that intimidation and pressure can cause witnesses to change their
minds or become antagonistic. The Court acknowledged that witness protection is
essential to the rule of law in Zahira Habibullah Sheikh v. State of Gujarat, declaring
that a fair trial encompasses not only the rights of the accused but also the protection

and encouragement of witnesses to testify honestly without fear of repercussions.3

In situations involving organised crime syndicates, terrorism, corruption, and
violent crimes, witnesses are much more vulnerable. Witnesses have been killed,
beaten, or faced extreme financial and social pressure in several high-profile
instances, deterring others from coming forward. In India, witness antagonism has
been a persistent issue that has resulted in egregious injustices. Without a strong
framework for protecting witnesses, the legal system is still vulnerable to abuse and

criminals can avoid conviction because there is insufficient evidence.

Although the issue of witness intimidation has long been acknowledged by the
Indian court system, there has never been a formalised framework for protecting
witnesses. In India, the idea of witness protection sprang to popularity after a
number of high-profile incidents in which witnesses were killed before they could

testify or withdrew their testimony. A few examples of cases where the lack of

3 Zahira Habibullah Sheikh v. State of Gujarat, (2006) 3 SCC 374.
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witness protection procedures led to compromised court decisions are the Jessica Lal

murder case, the Best Bakery case, and the Sohrabuddin Sheikh encounter case.
B. Research Problem

One essential requirement for maintaining the integrity and fairness of the criminal
justice system is witness protection. Although witness testimony is sometimes the
most important piece of evidence in criminal proceedings, violence, threats, and
intimidation against witnesses are becoming commonplace in India. The issue of
safety for witnesses is not only a procedural matter but a subject of fairness, human
rights, and the rule of law. Indian law has always lacked a strong, institutionalised

system for guaranteeing the security of witnesses, despite their crucial role.

Instances of sexual assault, organised crime, corruption, terrorism, and crimes with
political motivations have all seen widespread witness intimidation. The inability to
provide proper protection to witnesses undermines justice, leads to unjust acquittals,
and decreases public faith in the judiciary. This research issue analyses the
shortcomings in India’s witness protection system, the impact of witness
intimidation on justice delivery, and the demand for a legislative witness protection
statute. Several high-profile criminal cases in India have underlined the disturbing
levels of witness intimidation and the ramifications of the absence of an adequate

witness protection mechanism.

The Gujarat riots gave rise to one of the most notorious instances, the Best Bakery
case (2002), in which key witness Zahira Sheikh altered her testimony many times
under duress and intimidation.* The Supreme Court stressed that a fair trial is
impossible without safeguarding witnesses and chastised the state for failing to do
so while directing a retrial. In a similar vein, several witnesses in the 1999 Jessica Lal
murder case withdrew their testimony under duress, almost leading to the accused’s
acquittal. The case demonstrated how easily influential people might sway witness

accounts.®

4 Zahira Habibullah Sheikh v. State of Gujarat, (2006) 3 SCC 374.
5 Manu Sharma v. State (NCT of Delhi), (2010) 6 SCC 1.
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C. Research Objectives

1. To evaluate the effects of India’s witness protection laws on the criminal

justice system and their efficacy.

2. To research the 2018 Witness Protection Scheme and evaluate the difficulties

in implementing it in various states.

3. To contrast India’s witness protection system with global best practices, such

the UK’s Witness Protection Scheme and the US WITSEC program.
D. Research Questions
The following important research questions serve as a roadmap for the study:
1. Is witness protection sufficiently covered by India’s current legal provisions?

2. Is the 2018 Witness Protection Scheme effective in guaranteeing the safety and

privacy of witnesses?

3. Whether witness protection schemes in the United States, the United
Kingdom, and Canada provide superior protections compared to the Indian

system or not?
E. Research Methodology

A thorough examination of legal documents, legislation, court decisions, and
academic publications is the main component of the doctrinal research technique
used in the study of witness protection under the Indian criminal justice system.
Because it allows for a methodical analysis of current laws, regulations, case law,
and theoretical frameworks pertaining to witness protection, this methodology is

most appropriate for legal study.

The examination of legal concepts, legislative provisions, judicial interpretations,
and scholarly literature is the main emphasis of a qualitative research approach
known as doctrinal legal research methodology. This approach is very pertinent to

the research because:
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IV. THE IDEA AND SIGNIFICANCE OF PROTECTING
WITNESSES

In a criminal trial, a witness is an essential part of the judicial system. Anyone who
testifies about facts that are significant to the matter at hand is considered a witness.
They can provide direct testimony, which is based on what they directly witnessed
or heard, or indirect testimony, which is based on circumstantial evidence that could
help recreate the crime’s occurrences. In order to ensure that justice is not only
carried out but also seems to have been carried out, witnesses are essential to the
criminal justice system since they frequently serve as a link between legal legislation

and actual events.
A. The definition of a witness under law

The Bharatiya Sakshya Adhiniyam, 2023, which establishes the legal framework for
presenting and assessing evidence in courts, is the primary legislation that governs
the definition and function of a witness in India. A witness is “a person who has
knowledge of relevant facts in issue and is called to give evidence of those facts in a

judicial proceeding,” as stated in Section 3 of the Indian Evidence Act.”®

The competency of a witness is further highlighted in Section 124 of the Indian
Evidence Act, which states that everyone is qualified to testify unless there is a legal
restriction based on their age, mental health, or interest in the case. For example, a
person who is not of sound mind or who is younger than 12 may not be allowed to
testify. Additionally, Section 124 gives the court the authority to judge whether a
witness’s testimony is credible and reliable. This includes those who have seen
something happen firsthand (eyewitnesses) as well as others who have expertise that
might assist explain certain parts of the case indirectly (expert witnesses, for

example, who provide comments based on specialised knowledge).

The significance of witnesses in criminal proceedings is also acknowledged by the
Bharatiya Nagarik Suraksha Sanhita (BNSS), 1973. The police have the right to

question witnesses and take their testimonies during an investigation under Section

6 The Bhartiya Sakshya Adhiniyam, 2023, Section 3, Section 124.
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180 of the BNSS. These comments form the basis of the inquiry and are frequently
used as evidence by the prosecution. Following the procedure outlined in Section
231 of the BNSS, the court summons witnesses to testify about their observations
when a charge sheet is submitted. The court would frequently have very little to rely
on in order to establish the truth in the absence of witnesses, particularly if there

were no confessions or forensic evidence.”
B. A Witness’s Function in the Criminal Justice System

A witness’s main responsibility is to use their testimony to help the court discover
the truth. This testimony is intended to provide facts, which may either directly
relate to the crime or provide circumstantial evidence that helps build a narrative
surrounding the event. In this sense, witnesses are crucial in establishing the
accused’s guilt or innocence. They may assist identify important pieces of evidence,
provide eyewitness descriptions of the crime, or even shed light on the accused’s

intentions and character.

Witnesses frequently serve as a vital conduit between the defence and the
prosecution. Both the prosecution and the defence frequently use the same group of
witnesses to offer conflicting accounts of what transpired during the commission of
a crime. Through cross-examination, a defence attorney may try to undermine a
prosecution witness’s evidence, while the prosecution may use direct examination to
bolster their case. Through this back-and-forth procedure, the court assesses the

accuracy of the material provided with the assistance of counsel.

Furthermore, a witness’s testimony has a significant impact on the accused’s
sentence. For example, in situations of serious murder or terror attacks, where the
stakes are high, witnesses offer vital evidence that might either lead to a conviction
or exoneration. For example, the testimony of several witnesses—including police
officers and medical professionals —was crucial in supporting the victim’s story and

proving the accused’s guilt in the Nirbhaya rape case.®

7 Criminal Procedure Code, 1973, Section 161, Section 231.
8 Nirbhaya Rape Case, (2012) Delhi High Court.
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V. INDIA’'S LEGAL FRAMEWORK FOR PROTECTING
WITNESSES

A reasonable and efficient criminal justice system must include witness protection. A
witness is a person who testifies about facts pertinent to a judicial procedure, either
willingly or under duress. A witness is “one who gives evidence in a cause before a
court,” according to the Black’s Law Dictionary, and they are essential in ensuring
that justice is served by providing reliable testimony.” Witnesses help the courts
decide whether an accused person is guilty or innocent by offering direct or indirect
evidence. Witnesses frequently experience intimidation, pressure, threats, and even
violence despite playing a vital role in the judicial system, especially in high-profile
criminal cases involving organised crime, corruption, terrorism, and politically

delicate subjects.10

It is impossible to overestimate the significance of protecting witnesses since, in the
absence of security and protections, they frequently withdraw their testimony or
refuse to testify. When witnesses become hostile and result in false acquittals, the
criminal justice system’s credibility is seriously damaged. The Indian Supreme
Court, which emphasises that witnesses are the “eyes and ears of justice” and that
maintaining the rule of law depends on their safety, has acknowledged time and
again the necessity of protecting them in order to guarantee fair trials.1' In Zahira
Habibullah Sheikh v. State of Gujarat (2006), the Court highlighted how fear and
intimidation seriously impede justice by criticising the systematic failure that
resulted in hostile witnesses in the Best Bakery case as well as the absence of witness

protection.!?

? Black’s Law Dictionary 1770 (9th ed. 2009).

10 Law Commission of India, 198th Report on Witness Identity Protection and Witness Protection
Programmes (2006).

11 Swaran Singh v. State of Punjab, (2000) 5 SCC 668.

12 Zahira Habibullah Sheikh v. State of Gujarat, (2006) 3 SCC 374
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A. Article 21: Right to Life and Personal Liberty

Article 21 of the Constitution states: “No person shall be deprived of his life or personal
liberty except according to procedure established by law.”’3 According to judicial
interpretation, this clause encompasses the right to live in safety, dignity, and
without fear. Witnesses sometimes face threats and pressure, which directly
jeopardises their right to life and liberty, particularly in high-profile criminal cases.
The Supreme Court has ruled time and again that the right to life under Article 21

requires witness protection.

In the 2006 case of Zahira Habibullah Sheikh v. State of Gujarat, the court recognised
the pressure and intimidation that witnesses in criminal prosecutions endure and
determined that their protection was essential to maintaining the rule of law. The
ruling underlined that if witnesses do not feel comfortable testifying, a fair trial
cannot take place.* The Court further pointed out that witness protection is a basic
right derived from Article 21, which guarantees that people can testify without fear
of reprisal, rather than just a procedural need. Over time, the judicial interpretation
of Article 21 has changed to acknowledge the state’s affirmative duty to protect
witnesses. This approach is consistent with international legal frameworks that
highlight the state’s obligation to protect those who help in judicial procedures, such

as the United Nations’ witness protection standards.1>
B. Bharatiya Sakshya Adhiniyam, 2023

The examination of witnesses and the admission of evidence in court proceedings
are governed by the Bharatiya Sakshya Adhiniyam, 2023. The rights, privileges, and
obligations of witnesses in criminal trials are covered in some sections, but there are

no explicit provisions for witness protection.
Measures for Protecting and Examining Witnesses

A key component of criminal prosecutions is the questioning of witnesses, and the

Indian Evidence Act establishes procedural protections to guarantee that witness

13 Constitution of India, Article 21.

14 Zahira Habibullah Sheikh v. State of Gujarat, (2006) 3 SCC 374.

15 United Nations Office on Drugs and Crime, Good Practices for the Protection of Witnesses in Criminal
Proceedings Involving Organized Crime (2008).
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evidence is competent, trustworthy, and voluntary. However, witnesses frequently
experience severe threats in instances involving sexual offences, organised crime,

and terrorism, which can result in false testimony, retractions, or refusals to depose.

e Section 137: Those who testify against themselves should not be excused from
answering questions. A witness cannot decline to answer questions on the
grounds that doing so may implicate them, according to Section 137 of the
Indian Evidence Act.’® However, the clause gives protection by declaring that
any answer that exposes the witness to a criminal accusation cannot be used
against them in future cases. Although the goal of this part is to promote
accurate testimony, it does not offer physical defence against outside threats,

leaving witnesses open to intimidation by strong defendants.
e Sections 124-126: Competency and Privileges of Witnesses

o According to Section 124, everyone is qualified to testify unless they have

a mental illness that prevents them from understanding the questions.1”

o To ensure inclusion in evidence, Section 125 permits dumb witnesses to

testify in written or sign language.!®

o Spouses are permitted to testify as competent witnesses for or against one

another in criminal proceedings under Section 126.1°
C. Bhartiya Nagrik Suraksha Sanhita, 2023 (BNSS)

Although the BNSS has a number of procedural protections for witness evidence, its
provisions are nevertheless insufficient to provide endangered witnesses with direct

protection.

o Section 180: Witness Statement Recording and the Difficulties of
Maintaining Safety

Police are permitted to record witness testimonies while conducting an investigation

under Section 180 of the BNSS.20 But since the witness has not signed these remarks,

16 Bhartiya Sakshya Adhiniyam, 2023, Section 132.
17 Bhartiya Sakshya Adhiniyam, 2023, Section 124.
18 Bhartiya Sakshya Adhiniyam, 2023, Section 125.
19 Bhartiya Sakshya Adhiniyam, 2023, Section 126.
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there is a significant chance that they will be retracted under duress. This clause does
not provide safeguards against outside threats, and witnesses in delicate situations

sometimes decline to give an honest statement for fear of retaliation.

e Section 183: Statements in Front of the Magistrate and Defence Against

Coercion

A witness may testify before a magistrate under oath in accordance with Section 183,
which has more admissible evidence in court.?! In circumstances of serious crimes
including sexual assault, where victims and important witnesses may be subject to
coercion, this clause is especially helpful. But in reality, intimidation frequently
causes witnesses to backtrack from testimony, and this section makes no allowances

for their physical safety.
e Section 366: Using In-Camera Trials to Protect Witness Privacy

In order to preserve the privacy of victims and witnesses, Section 366 of the BNSS
requires that trials in cases involving rape and sexual offences be held in-camera, or
away from the public and media.?? Although secrecy is guaranteed by this clause, it
does not apply to other high-risk witness groups, such as those who testify in

situations involving political crimes, terrorism, or offences connected to the mafia.
e Section 393(5): Witness Protection in Capital Punishment Cases

According to Section 393(5), executions in capital cases must be carried out in a way
that respects justice and dignity.?> Courts have interpreted this clause to provide
safeguards to witnesses who testify in instances involving the death sentence

because they frequently risk harsh reprisals from the accused or their friends.

Notwithstanding these clauses, the BNSS does not have a specific system in place to
guarantee witnesses’ long-term safety, leaving them open to abuse, bribery, and

harassment.

20 Bharatiya Nagarik Suraksha Sanhita, 2023, Section 161
21 Bharatiya Nagarik Suraksha Sanhita, 2023, Section 164.
22 Bharatiya Nagarik Suraksha Sanhita, 2023, Section 366.
23 Bharatiya Nagarik Suraksha Sanhita, 2023, Section 393(5).
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D. The Protection Against Witness Intimidation and the Bharatiya Nyaya
Sanhita, 2023 (BNS)

Certain clauses of the Bharatiya Nyaya Sanhita, 2023, make witness intimidation

illegal and safeguard witnesses” identity in delicate situations.
e Section 232: Making Threats to Witnesses Illicit

Threatening, coercing, or intimidating witnesses is expressly illegal under Section
232 of the BNS.?* It declares that anyone who intimidates a witness to keep them
from giving an honest statement faces a maximum sentence of seven years in jail.
Despite this clause, witness intimidation is nonetheless common in well-known
cases since enforcement is lax and many witnesses are afraid to disclose threats for

fear of retaliation.
VI. DIFFICULTIES WITH APPLYING WITNESS PROTECTION

In order to ensure that witnesses may testify without worrying about intimidation,
coercion, or reprisal, witness protection is an essential part of the criminal justice
system. The execution of witness protection laws in India is still seriously defective,
notwithstanding court rulings, legislative frameworks, and policy initiatives like the
Witness Protection Scheme, 2018. Witnesses still have to deal with severe threats,
physical assault, social exclusion, and financial difficulties; these issues frequently
result in hostile testimony, erroneous acquittals, and the failure of prosecutions in
well-known instances. Efforts to guarantee the safety and cooperation of witnesses in
court procedures have been severely impeded by the lack of a well-institutionalized
witness protection framework, as well as by inadequate enforcement, a lack of

resources, and systemic inefficiencies.

Witness intimidation and threats are one of the most significant obstacles to witness
protection, especially when it comes to instances involving sexual offences, political
corruption, organised crime, terrorism, and caste-based violence. The inability of the
Indian system to safeguard important witnesses is demonstrated by well-known

incidents such as the Best Bakery Case (2002), the Jessica Lal Murder Case (1999),

24 Bharatiya Nyay Sanhita, 2023, Section 232.
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and the Sohrabuddin Sheikh Encounter Case (2005), which led to several witnesses
becoming hostile or being assassinated before trial. The issue is made worse by the
absence of strict legal protections for witnesses” privacy, police protection, and

financial aid, which leaves them open to outside pressure.

The absence of confidentiality clauses for witnesses testifying in high-risk cases is
another significant flaw in the existing system. Certain legal provisions, like identity
protection in sexual offence cases under Section 72 of the BNS and in-camera
proceedings under Section 366 of the BNSS, offer limited protections, but they do not
apply to all types of witnesses, especially those in cases involving corporate fraud,
money laundering, and terrorism. Witnesses are further put at risk by the lack of
official procedures for sealed testimony, anonymous depositions, and distant

witness involvement.

VII. EXAMINATION OF WITNESS PROTECTION
COMPARISONS ACROSS JURISDICTIONS

A vital component of the criminal justice system is witness protection, which
guarantees that those who testify in court can do so without worrying about
reprisals, threats, or injury. In situations involving organised crime, terrorism,
political corruption, and severe violent crimes, witnesses are very important in
obtaining convictions. However, coercion, threats, and witness intimidation have
grown to be major roadblocks to justice, resulting in hostile witnesses, erroneous

acquittals, and a decline in public trust in law enforcement.

The Witness Protection Scheme, 2018 and the more recent Bharatiya Nagarik
Suraksha Sanhita (BNSS), 2023, which requires the creation of state witness
protection schemes, are the results of the judicial and legislative attention given to
the subject of witness protection in India. India still does not have a thorough,
institutionalised witness protection scheme on par with that in the US, UK, Canada,

or Germany, despite these attempts.

Financial limitations, ineffective law enforcement, and the lack of sustained

assistance for protected witnesses may all be addressed by implementing these
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international best practices in India to create a more effective witness protection
statute. India can create a witness protection system that is practically enforceable in
all states and union territories, financially viable, and compliant with the law by

studying the achievements and difficulties of other nations.

In order to identify important lessons for India, assess existing legislative gaps in
India, and provide recommendations for future legal reforms, this chapter will
analyse witness protection programs in major jurisdictions in depth. These examples
all highlight how crucial it is to have a well-funded, legally sound, and effectively
coordinated system for protecting witnesses. India may learn a lot from these
programs’ achievements in preventing corruption, terrorism, and organised crime
while also obtaining high-profile convictions. Significant holes still exist in
enforcement, finance, and long-term witness security, even with India’s 2018
Witness Protection Scheme and subsequent law amendments under the Bharatiya

Nagarik Suraksha Sanhita (2023).

VIII. CONCLUSION

A fair and efficient criminal justice system must safeguard witnesses so that they can
testify without worrying about being intimidated, coerced, or harmed. India has
acknowledged the need of witness protection over the years, mostly via legislative
actions and court rulings. Nevertheless, witness protection in India is still
insufficient and unevenly applied, even with the Witness Protection Scheme of 2018
and new laws like Section 398 of the Bharatiya Nagarik Suraksha Sanhita of 2023. In
order to provide a thorough analysis of the shortcomings in India’s witness
protection procedures and the pressing need for reforms, this research has examined

the legal framework, difficulties, and best practices from other countries.

With significant rulings like Mahender Chawla v. Union of India, Swaran Singh v.
State of Punjab, and Zahira Sheikh v. State of Gujarat, the Indian judiciary has been
instrumental in bolstering witness protection. These incidents have brought
attention to the dangers witnesses confront and the state’s inadequate protection of
them, which frequently results in false acquittals and erodes public trust in the legal

system. In the lack of a statutory legislation, the government was forced to adopt the
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Witness Protection Scheme, 2018 thanks in large part to judicial activism that helped
close the legal vacuum. The long-term protection of witnesses, however, cannot be
guaranteed by ad hoc judicial interventions alone; institutionalized procedures and

thorough legislative reforms are desperately needed.

A comparative analysis of witness protection frameworks in other jurisdictions,
including the United States (WITSEC), the United Kingdom (Serious Organized
Crime and Police Act, 2005), Canada (Witness Protection Program Act, 1996), and
Germany (Federal Witness Protection Act, 1998), has provided valuable insights into
global best practices. These governments have well-organised systems that include
strong identity protection measures, financial aid for witnesses who have been
moved, severe fines for witness intimidation, and specialised witness protection
organisations. On the other hand, India’s strategy is still disjointed and
underfunded, and it lacks the infrastructure required to effectively relocate, assist,

and protect high-risk witnesses over the long term.

Even with India’s legal advancements, significant obstacles still stand in the way of
witness protection’s efficient use. These include the lack of an independent witness
protection agency, police ineptitude, witness intimidation, inadequate funding, and
a lack of cooperation between the judiciary and law enforcement. Additionally,
hostile witnesses continue to be a major issue, particularly in instances involving
sexual offences, organised crime, and political corruption. High-risk witnesses are
put in greater danger when anonymity provisions are not institutionalised, as is the

case with sophisticated witness protection schemes across the world.

Reforming the legal system, allocating adequate funds, and establishing a well-
coordinated national witness protection program are essential to addressing these
systemic shortcomings and improving witness security in India. The crucial actions
that need to be taken to improve witness protection in India are outlined in the

suggestions that follow.
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