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FROM LOOPHOLES TO LEGAL SAFEGUARDS:
TRANSFORMING JUDICIAL CONDUCT IN BAIL
PROCEEDINGS THROUGH SATENDER KUMAR ANTIL
VERSUS CBI

Ms. Bhavana Dhoundiyal! & Adv. Prachi Chawla2?

I. ABSTRACT

For a long time, Indian legal provisions regarding Bail has struggled to find equilibrium
between protecting people's freedom and meeting the needs of the criminal justice system. Even
though Articles 21 and 22 of the Constitution guarantee certain rights, court decisions before
Satender Kumar Antil v. CBI3 left loopholes in making sure that arrest and bail procedures
were the just and fair. Precedents like Arnesh Kumar case4 and Siddharth Case5 gave some
guiding principles, but they didn't have strong enforcement mechanism. This led to arbitrary
arrests and inconsistent behaviour by judges when deciding bail. The judgement in Satender
Kumar Antil’s case methodically categorizes offences and it mandates rigorous compliance
with Sections 41 and 41A of the Criminal Procedure Code6 and requires principle-based
judicial reasoning in bail applications. Using doctrinal research methodology, this paper
examines provisions, Supreme Court decisions and Law Commission reports7 to show how

this ruling changed the basis of decision from being discretion to being principles while

1 Assistant Professor, IILM University, Greater Noida (India). Email: bhavana.dhoundiyal@iilm.edu
2 LL.M. Batch 2025-2026, IILM University, Greater Noida (India). Email:
prachi.chawla.gnllm2026@iilm.edu

3 Satender Kumar Antil v. Cent. Bureau of Investigation, (2022) 10 SCC 51 (India) (Last visited on 25
August 2025), available at: https:/ /indiankanoon.org/doc/112016767/ ;

4 Arnesh Kumar v. State of Bihar, (2014) 8 SCC 273 (India) (Last visited on 25 August 2025), available at:
https:/ /indiankanoon.org/doc/2982624/ ;

5 Siddharth v. State of Uttar Pradesh, (2021) 1 SCC 676 (India) (Last visited on 25 August 2025), available
at: https://indiankanoon.org/doc/96230971/ ;

¢ The Code of Criminal Procedure, 1973, No. 2, Acts of Parliament, 1974 (India) (Last visited on 25
August 2025), available at:

https:/ /www.indiacode.nic.in/bitstream/123456789/6796/1/ccp1973.pdf ;

7 ; Law Commission of India, Report No. 268, Amendments to Criminal Procedure Code, 1973 -
Provisions Relating to Bail (2017) (Last visited on 25 August 2025), available at:

http:/ /www.lawcommissionofindia.nic.in/reports/Report268.pdf.
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adjudicating bail matters. It also points out the gaps that still exist and the need for laws to
codify bail principles.

II. KEYWORDS

Indian Bail reform, Satender Kumar Antil Versus CBI, Judicial lapses, Judicial
procedure, Article 21 personal liberty, Section 41 CrPC, undertrial detention, judicial

accountability

III. INTRODUCTION: BAIL LAWS AND THE JUDICIARY - A
CONTEXTUAL STUDY

The right to personal freedom guaranteed under Article 21 of the Constitution of
India?® is the very hinges on which the constitutional protection for human dignity and
justice is secured. This constitutional right guarantees that no one shall be deprived of
his life or personal liberty except according to the procedure established by law. The
Right to seek Bail is intricately attached with this Constitutional right. Bail
jurisprudence, in India, has been through a radical transformation, from the colonial
era's inhumane and rigid methods to a more mixed model that respects right and

ensures balance between individual liberty and societal interests.

Before understanding the background of Bail, it is vital to understand what the term
“Bail” means. In the Indian legal system, bail is the judicial tool that releases an
accused person from detention while guaranteeing their appearance at trial, balancing
the public interest in justice with the presumption of innocence. Under the Bhartiya
Nagrik Suraksha Sanhita, 2023 (BNSS)?, bail is classified into regular bail (Sections
479-481) for release after arrest, anticipatory bail (Section 482) which permits
protection prior to arrest, and interim bail, which provides short-term relief pending
a full hearing. It further provides difference between bailable offences (right to bail)
and non-bailable offences (court’s discretion) wunder Sections 475-477. By

modernizing processes, requiring reasoned orders, and emphasizing proportionality,

8 Article 21 of the Indian Constitution (Last visited on 24 August 2025), available at:

https:/ /indiankanoon.org/doc/1199182/ ;

9 Bhartiya Nagrik Suraksha Sanhita, 2023, Act No. 46 of 2023 (Last visited on 24 August 2025),
available at: https:/ /www.indiacode.nic.in/handle /123456789 /20099.

© 2025. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)



423 LawFoyer International Journal of Doctrinal Legal Research [Vol. Il Issue IV]

the BNSS makes sure that freedom is restricted only when justice so requires and not

on a regular basis.

Historically, bail in India was governed by plethora of factors, need not necessarily be
connected with the concept of justice, making it a privilege granted at the discretion
of judges. The Anglo-Indian legal system, which prioritized public order over basic
Human's rights left patterns of inconsistencies that still haunt us today. In its 2022
report, the National Crime Records Bureau (NCRB)!® has made the shocking
discovery that two-thirds (75.8 percent) of India's prison inmates are "undertrials," a
number which includes those who reside in overcrowded cells for indeterminate
periods waiting to stand trial, these statistics are the very evidence of the fact that there
are certain loopholes left by Judiciary while adjudicating previous landmark

judgements relating to Bail.

Considered in this context, the pivotal case of Satender Kumar Antil v. CBI
(2023) must be viewed as a significant moment in Indian bail jurisprudence. Through
this case, the Supreme Court put an end to many inconsistencies that had long
strengthened the bail proceedings problems such as arbitrary judicial decisions,
insufficient attention given to and latent defects in the procedure. In providing a total
set of standards, the Court effectively corrected how this basic principle was
understood. The new approach, preferring a comprehensive evaluation of the facts of
the case and evidences produced, giving due consideration to the basic fundamental

rights of the citizens of India is crucially required.

The central issue here is whether bail a fundamental right or merely privilege? While
the Constitution does not specifically guarantee bail as a fundamental right,
interpretations by the judiciary have broadened its 'ambit' under Article 21 which
protects personal freedoms. The maxim "bail is the rule, jail is the exception"1

encapsulates this .principle perfectly. Yet its practical application has been a difficult

10 (June 28, 2023), Nat'l Crime Records Bureau, Crime in India 2022: Statistics (Gov’t of India 2023)
(Last visited on 24 August 2025), available at:

https:/ /nerb.gov.in/uploads/nationalcrimerecordsbureau/ custom/1701607577 CrimeinIndia2022Bo
okl.pdf.

1 Diva Rai, Bail is rule, jail is exception - iPleaders, IPleaders (July 20, 2020), (Last visited on 24 August
2025), available at: https://blog.ipleaders.in/bail-is-rule-jail-is-exception/.
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to achieve. This study seeks to analyse the judicial conduct in bail proceedings,
pinpoint the deficiencies that warranted reform, and evaluate the impact of Satender
Kumar Antil in addressing these deficiencies. While focusing on Indian jurisprudence,
the study acknowledges its limitations in addressing broader socio-economic factors
influencing bail outcomes. Nonetheless, it strives to contribute to the topic of judicial

accountability and the protection of liberty within the criminal justice system.
IV. RESEARCH PROBLEM

Chronic judicial arbitrariness and lack of enforceable standards in Indian bail
proceedings have traditionally undermined constitutional guarantees of personal
liberty, leading to disparate conduct of the judiciary and chronic undertrial
congestion, despite repeated initiatives by the Supreme Court to address such

deficiencies.
V. RESEARCH OBJECTIVES

e To critically analyze the transformation of judicial conduct in bail

adjudication post-Satender Kumar Antil v. CBI judgment.

o To assess the effectiveness of statutory and judicial controls that guarantee

uniformity and responsibility in bail decisions.

o Identify remaining institutional, procedural, and legislative gaps that affect

bail outcomes in India.
VI. RESEARCH QUESTIONS

e How has the Satender Kumar Antil v. CBI judgment changed the basis of

judicial discretion and procedural safeguards in bail proceedings?

o What impact has the judgment had on reducing undertrial incarceration and

arbitrary arrest practices?

o Which gaps continue to impede the realization of consistent, rights-based

bail adjudication in India’s criminal justice system?

© 2025. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)
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VII. RESEARCH HYPOTHESES

o The Satender Kumar Antil v. CBI judgment has greatly enhanced judicial

accountability and principle-based bail adjudication in India.

e Successful implementation of statutory safeguards can significantly reduce

arbitrary arrests and detention in undertrial custody.

o Gaps in practice and gaps in legislation persist, making it impossible to fully

attain uniform bail standards and protection of personal liberty.

VIII. LITERATURE REVIEW

A. Historical Bail Jurisprudence in India

It covers the early Supreme Court decisions, Moti Ram v. State of Madhya Pradesh,
and State of Rajasthan v Balchand, which emphasized discretion in the grant of bail
exercised by the courts without laying down any norms, making it arbitrary. It is clear
that judicial discretion did not have clear-cut guidelines and thus varied in ways that

seriously affected personal freedom and the presumption of innocence.
B. Landmark Cases that Display Bail Challenges

Works discussing the rulings in Hussainara Khatoon v. State of Bihar and Gurbaksh
Singh Sibbia v. State of Punjabemphasize systemic problems such as jail overcrowding
and endorse bail as the rule, jail as the exception. However, critiques explain how poor
enforcement and reliance on judicial whim provide inconsistent protections under bail

rights.
C. Police and Judicial Overreach in Bail Applications

Research of cases relating to Arnesh Kumar v. State of Bihar and Siddharth v. State of
U.P. demonstrated the misuse of arrest powers and lack of effective judicial oversight.
Non-uniformity in bail orders and non-implementation of procedural safeguards
resulted in arbitrary arrests and prolonged detention, for which reform measures were

needed to ensure accountability among the judiciary.

© 2025. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)
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D. Proportionality and Rights-Based Bail Approach

Literature on the analysis of Sanjay Chandra v. CBI critiques the tendency towards
stricter norms of bail in cases of economic offenses, where the balance between
investigation needs and individual rights was skewed, highlighting the need for a

balanced judicial approach that factors in proportionality with liberty.

E. The Satender Kumar Antil Judgment as a Transformative

Milestone

This body of work examines the 2022 and 2025 judgment pronounced in Satender
Kumar Antil v. CBI on the classification of offences, insistence on following the due
procedure for arrest under Sections 41 and 41A of CrPC, and institutionalizing
accountability in granting bail. The judgment marks a paradigm shift from absolute
discretion to principled adjudication that balances protection of constitutional liberties

with investigation needs.
F. Comparative Perspectives and Need for Legislative Codification

Indian bail jurisprudence, as compared to the systems in the U.S. and the U.K_, stresses
the need for data-driven and rights-focused bail reforms elsewhere, which demands
codification of bail principles in order for it to overcome the limitations of judicial
directives themselves. Proposals focus on uniform bail laws, oversight mechanisms,

and training to realize effective liberty protections.

IX. BACKGROUND : JUDICIAL GAPS BEFORE THE SATENDER
KUMAR ANTIL JUDGMENT

In India laws And precedent this area has been shaped by a number of milestone
decisions that changed how accused people's freedom was respected, each feeding
into the legal framework governing who can be let off on bail. Yet before the landmark
Satender Kumar Antil v. CBI'? judgment, judicial understanding law on bail was

characterised by huge loopholes and contradictions. As judges took excessive powers

12 Satender Kumar Antil v. Cent. Bureau of Investigation, (2022) 10 SCC 51 (India) (Last visited on 25
August 2025), available at: https:/ /indiankanoon.org/doc/112016767/ ;
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through their traditional reliance on discretion, such gaps of interpretation resulted in
serious violations against the human rights of prisoners awaiting trial and prisoners
who should be back on bail were stuck in jail resulting in crowded jails. This section
critically examines key Supreme Court decisions that shaped bail law but

simultaneously exposed these judicial shortcomings.

This section undertakes to examine closely the outstanding decisions of the Supreme
Court which have given form to bail laws in India but have in so doing also exposed
these judicial imperfections. In Moti Ram v. State of Madhya Pradesh, (AIR 1978 SC
1594) the principle of bail was laid down. Here the Court, that recognized bail is not
an absolute right but as a matter of discretion and granted depending upon facts and
circumstances each case, said emphatically. No standardized and mandatory
regulations for this power of discretion were spelled out in this judgement; thus,
enabling judges to either deny or allow bail to the accused based solely on their whim

and not on the merits of the case. This soon became a prevalent norm amongst judges.

State of Rajasthan v Balchand (AIR 1977 SC 2447) reiterated the caution that judiciary
exercises with respect to the serious crimes. In this case, the Court ruled that bail
cannot be given when there is a reasonable apprehension that the accused who has
been arrested will tamper with the evidence or try to influence the witnesses. While
this principle was intended to keep the preservation of evidence, it lacked objective
limits to assess such concerns and applied a subjective definition to it. In response,
courts often refused to grant bail on vague bases, affecting the presumption of

innocence and extending pretrial incarceration. 13

One landmark moment was Hussainara Khatoon v. State of Bihar (AIR 1979 SC
1369), where the Supreme Court saw first-hand the shocking facts of overcrowded
jails filled with accused people for years, waiting for trial. The Court emphasized that
Article 21 also includes the concept of personal liberty, and that a speedy trial was an
inalienable part of it. But the ruling exposed the systemic faults — sluggishness in the

courts, inefficiency in the legal process, a lack of accountability — that these problems

13 State of Rajasthan v Balchand (AIR 1977 SC 2447)) (Last visited on 25 August 2025), available at:
https:/ /share.google/40G71jh2aMqOm]W4o
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persisted in denying bail and keeping someone behind bars longer than necessary.
But even while demanding reform, the Court refrained from imposing judicial

standards on bail decisions, leaving it entirely up to the discretion of judges.1

In Gurbaksh Singh Sibbia v. State of Punjab ((1980) 2 SCC 565)'>, the supreme Court
had firmly set up the principle that granting bail should be the rule and jail an
exception, thus emphasizing on the need to consider matters of bail liberally. The
Bench said that bail cannot be denied but for good and sufficient reasons. The
judgment did not phrase the notion of “compelling reasons” as a bedrock principle
but instead gave almost an unlimited discretion to the courts and refrained from
setting up any concrete benchmarks. That contradiction bred mistrust and an uneven
progression of freedom. Judgment in Rudul Shah v. State of Bihar (AIR 1983 SC
1086)'¢ emphasized on the need to safeguard personal liberty and criticized prolonged
detention of undertrials. Despite how useless the judiciary became, the Court ordered
compensation against illegal detention. Full Text of the order/decision can be found
here. Yet the ruling did not grapple with the systemic underpinnings of bail denial
and certainly did not offer a way in which this could be prevented going forward —
leaving the criminal-justice reform to the court of appeals in crisis, instead of where it

needs to have been all along: from the bottom up.

The case of Joginder Kumar v. State of U.P. (AIR 1994 SC 1349)17 concerned excesses
in police powers resulting in arbitrary arrest followed by custodial torture. The Court
prescribed certain procedural mechanisms like the right to know the grounds of arrest
and the right to consult a lawyer. Though these safeguards indirectly reduced
improper detention by limiting arrests, the decision did not set up parameters for bail
determinations beyond the merely procedural threshold the local courts placed on

whether bail amounts could be set in an "arbitrary" manner, leaving courts to engage

4 Hussainara Khatoon v. State of Bihar (AIR 1979 SC 1369 ) (Last visited on 25 August 2025),
available at: https:/ /share.google/7L0v6jHaQXKKLQKHS .

15 Gurbaksh Singh Sibbia v. State of Punjab ((1980) 2 SCC 565 ) (Last visited on 26 August 2025),
available at: https://share.google/ W3iWvFPAqASqjKAPB.

16 Rudul Shah v. State of Bihar (AIR 1983 SC 1086) Last visited on 26 August 2025), available at:
https:/ /share.google /9St1ilbwZ1Y55375s0.

17 Joginder Kumar v. State of U.P. (AIR 1994 SC 1349) Last visited on 26 August 2025), available at:
https:/ /share.google/ CO9EC43DwP9cD9Yp0J .
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in a process of bail liberalism on a blank canvas. Reinforcing existing safeguards
against custodial abuse, the Supreme Court in D.K. Basu v. State of West Bengal (AIR
1997 SC 610) also laid down certain protocols which the police must follow. While this
decision enhanced the conditions before bail, it did not specifically speak to judicial
behaviour when deciding on bail and can therefore be seen to leave a significant hole

in the judiciary.

For example, in the Sanjay Chandra v. CBI ((2012) 1 SCC 4078), the trend of stricter
bail norms was set up, particularly in economic offences. The court denied bail saying
that the offence was serious and that there was a likelihood of tampering with
evidence. While also being seen as a measure that would accommodate the great
interest of the public, it was met with criticism that it is too severe because it would
put the right to freedom of the defendants at stake with not much consideration given
by the facts of each case. It was as classic an example of a pendulum of bail policy
swinging too far, from liberal to carceral, as the frustration that the pendulum is

pushed by judicial confusion and the absence of a balanced framework.

Arnesh Kumar v. State of Bihar ((2014) 8 SCC 273)19 had attempted to limit the practice
of unilateral power of arrest by the police particularly in matters covering section 498 A
and held that the arrestee should be told of grounds of arrest and she/he has a right
to a bail bondsman and arrestee's residence must be documented to serve the arrestee
notice of conditions imposed. However, the directions issued under this judgement
were not being implemented as intended as there are no uniform Bail provisions. The
misuse of custodial power was exemplified by a Criminal Appeal in Siddharth v.
State of U. P. (2021) 1 SCC 67629, that the judiciary was a mute spectator to the plight
of the accused persons for being detained during the pendency of the trial. Though
the Court recognized the need for judicial watchfulness, it did not set up uniform bail-

adjudication guidelines and as such, left the pre-existing system in pieces.

18 Sanjay Chandra v. CBI ((2012) 1 SCC 40) Last visited on 26 August 2025), available at:

https:/ /share.google /107G47kvvGX8WWM?7z.

19 Arnesh Kumar v. State of Bihar, (2014) 8 SCC 273 (India) (Last visited on 26 August 2025), available
at: https://indiankanoon.org/doc/2982624/ ;

20 Siddharth v. State of U. P. [2007] 9 SCC 791) (Last visited on 26 August 2025), available at:

https:/ /share.google/ogVvNWQ5F40kAwUMBS.
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Aggregate of these judgments brings out a line of judicial vacuum before Satender
Kumar Antil. The bail system was failing due to the judiciary taking cases on a
discretionary basis and lack of uniform guidelines for when suspects of crimes were
to be granted bail. The loose language to which the judicial pronouncements at large
were not confined to this statutory scheme, offered an opening for such subjective
evaluation, which indeed was based all too often upon extraneous considerations
resulting in arbitrary refusal of bail. The damage to fundamental rights was grave as
even persons in jail being under-trials were having to undergo incarceration for
lengthy periods, infringing their right to liberty and presumption of innocence

enshrined under Article 21 of the Constitution.

X. THE SATENDER KUMAR ANTIL JUDGMENT: A NEW ERA IN
BAIL LAW

The bail jurisprudence in India has been inconsistent historically between what can be
called the constitutional liberty versus the constitutional necessity of investigation.
Frequent failure of the Judicial hand, persistent violation of statutory provisions under
Sections 41 and 41A of the Code of Criminal Procedure, 1973 (CrPC) and a disparity
between the approach of different High Courts, turned the aphorism that “bail is the
rule, jail the exception” aspirational rather than real. The Supreme Court’s landmark
rulings in Satender Kumar Antil v. CBI?! passed by the Coram consisting Hon’ble
Justice M.M. Sundresh and Justice Rajesh Bindal — first in 2022 and revisited in 2025 —
but as of November 2024, the subsequent compliance orders were issued in 2023. The
original judgment was delivered on July 11, 2022, with subsequent compliance
monitoring orders in 2023. Represent a decisive shift toward transforming judicial

conduct, institutional compliance, and statutory fidelity in bail proceedings.

The petitioner, Satender Kumar Antil, was involved in corruption cases investigated
by the Central Bureau of Investigation (CBI). While bail of other accused is granted
liberally when the prosecution has given a charge sheet, the matter of bail of a celebrity

accused is looked at through coloured glasses ignoring the other factors taken into

21 Satender Kumar Antil v. Cent. Bureau of Investigation, (2022) 10 SCC 51 (India) (Last visited on 26
August 2025), available at: https:/ /indiankanoon.org/doc/112016767/ ;
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consideration for all accused,” the statement said. The Supreme Court, when it
entertained his petition in 2021-22, saw that there was a general non-compliance on
the part of the police about Section 41 (conditions requisite for arrest without warrant)
and Section 41A (notice of appearance) of the CrPC. Its order in 2022 laid down
comprehensive bail standards and classified offences for their uniform applicability.
But full compliance has been spotty even by 2025. The reports we received from States,
Union Territories and High Courts prove how the powers of arrest under the various
code are being abused, the Section 41A notices served in a casual and nonchalant
manner through platforms such as WhatsApp or email and finally judicial disinterest.
In view thereof, the Court reconsidered its orders based on the compliance reports

and the submission of Learned Amicus Curiae, Mr Sidharth Luthra, Senior Advocate.
Three central issues were flagged:

e Release of UTP on personal bond - Whether invocation of Aadhaar was
permissible for this purpose to avoid filing of application u/s 440 Cr.P.C./
u/s 484 BNSS22?

e Section 41A notices- validity- Whether digital service was possible

(WhatsApp, SMS, email) instead of statutory personal service.

o Institutional Monitoring- if the subordinate courts had put in place

institutional devices to ensure implementation of orders properly.

The Court stressed on the point that independence in conditions of Article 21 of the
Constitution ought to be guaranteed by institutionalised mechanisms and not entirely
depend on the judicial will. It also reiterated that "arrest should be the last resort and
not the first option" and that the "power to arrest should not be casually exercised
especially on insufficient grounds and for extraneous consideration". Second, bail
adjudication must rely on a rights-based analysis, centred on the issue of

proportionality of detention.

22 The Bhartiya Nagrik Suraksha Sanhita, 2023, No. 46, Acts of Parliament, 2023 (India) (Last visited
on 26 August 2025), available at:
https:/ /www.indiacode.nic.in/bitstream/123456789/6796 /1 /ccp1973.pdf ;
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Thirdly, judicial officers should not pass on their duty to a magistrate under Sections
41 and 41A, CrPC to remand an accused to police. Section 41 CrPC/Section 35 BNSS
Limitation on arrest without call for is to apply only if the conditions are to certainly
be fulfilled and a case are made out (The Insistence to Abscond/Tamper
Evidence/More crimes). Section 41A CrPC/Section 35 BNSS mandates the issuance

of a notice of appearance before resorting to arrest.

The Court held in unambiguous terms that, The Sending of Service of notices must be
in person as contemplated by Chapter VI of the CrPC. Electronic service through
WhatsApp or email was held to be invalid, Post-remedial Directions in Rakesh Kumar
v. Vijayanta Arya(2021 SCC Online Del 5629)? and Amandeep Singh Johar v. State
(NCT Delhi)(2018 SCC Online Del 13448)?4, and which has found favour with the
Supreme Court, the States are to issue Standing Orders conforming police practice to

statute.

The most notable contribution of Satender Kumar Antil lies in its classification of

offences for bail purposes:
o Category A - Prison sentences of less than seven years.

o Stand Arrest Until Registration: Notices to be issued to the accused

under Section 41A CrPC

o Category B — Offences punishable with not more than seven years of

imprisonment, life imprisonment or death

o Under Section 41, arrest possible only if justification of necessity; bail

test must consider proportionality.
o Special laws (UAPA, NDPS, PMLA, etc.)

o Bail is subject to certain statutory limits, but mechanical rejection is to be

avoided by courts.

2 Rakesh Kumar v. Vijayanta Arya(2021 SCC Online Del 5629 ) (Last visited on 26 August 2025),
available at: https:/ /share.google/67KIMvLpU47Cndbtg. ;

% Amandeep Singh Johar v. State (NCT Delhi)(2018 SCC Online Del 13448 )(Last visited on 26 August
2025), available at: https:/ /share.google/Wj28dh9gP3vEjrTYF .
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o Category D - Economic offences.

o Although bail with respect to their gravity is to be set with caution,

detention shall not become punitive in the absence of trial.

This classification replaced the earlier judicial arbitrariness with a uniform national
standard. Also, custodial necessity must be recorded in every case before remanding
an accused, Section 41A must be complied with in every case so far as the two
definitions are concerned, individual bond must be considered especially for UTP
unable to exercise his/ her legitimate right and separated maintaining not to order
custodial trial with the length of time in jail and emphasised that liberty is the general
guideline. Further, The Court stressed that if an offence is bailable, no custodial
detention is needed and the accused, as a matter of right, must be released on bail. The
Court said that unnecessary arrests in non-bailable offences which do not involve any
grave risks is on the breach of Article 21. Well, you must not treat custody like a

shortcut in the investigation process or a pre-trial punishment.

One of the most important contents of this ruling was its frank acknowledgment of
judicial gaps. Steps taken by police cannot be certified to meet Section 41A safeguards;
High Courts had not set up monitoring committee and magistrate remanding accused
did not look at whether arrest was valid- SC The Court gave a systemic direction to
fill in these gaps i.e., Monthly monitoring by High Courts for compliance. Mandatory
Standing Orders in all States/UTs on Section 41A service.; A uniform compliance

reporting mechanism (even mandating a complianceinantil@gmail.com) The

judgment came amidst announcement of another series of Final warnings to
defaulting States/ UTs, including Mizoram and Lakshadweep to summon the Chief

Secretaries.

The Satender Kumar Antil judgment stands for a paradigm shift in bail law by
institutionalising safeguards against arbitrary arrests, requiring adherence to
statutory safeguards, and correcting long-standing judicial failings. This four-tier
offence categorisation, sifted interpretation of Sections 41 and 41A CrPC, and
perforating corrective directions to the States and the High Courts, make bail no

longer a matter of capricious individual discretion but a bounded exercise in judicial

© 2025. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)
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accountability. The case closes loopholes and requires accountability — it would
provide a real promise that the constitutional guarantee of liberty has not been

sacrificed on the altar of procedural indifference. 2>

XI. EVOLVING STANDARDS OF JUDICIAL CONDUCT IN BAIL
MATTERS

In cases prior to Antil, the distinction between bailable and non-bailable offences had
been eclipsed in the face of the unconstrained discretion enjoyed by magistrates in
granting or denying bail. Section 436 of the Code of Criminal Procedure (as
incorporated in the Bhartiya Nagarik Suraksha Sanhita, 2023), for example, made it
specific that in non-bailable offences, at the least in the clearly bailable offences, certain
courts required a surety bail bond of accused-persons or prisoned, even for no reason
at first on the basis of the First Information Report (FIR). In response to this, the Antil
ruling classified offences into one of the four types — economic offence, special statute
offence, ordinary penal offence and cases of non-appearance — and thus, delineated
bases for consideration with respect to bail, and also restricted subjective denial of bail

within the ambits of these classifications.

The Court said police and trial courts frequently misused the arrest power on petty
offences. This both breached the spirit of the judgment and went against the Supreme
Court's precedent in Arnesh Kumar v. State of Bihar, (2014) 8 SCC 273, which
disincentivised mechanical arrests under Section 498 A IPC. This reinstated that arrest
is not the default consequence of an FIR and was also ordered for non-arrest for cases
where the accused cooperated with investigation and the offence is punishable with
less than seven years imprisonment. It reaffirmed the proper obligation of the courts
to favour summons over detention, in conformity with the principles of procedural

fairness.

The Supreme Court candidly acknowledged that its own prior directions had failed

to permeate judicial practice. For instance, the superior courts of the nation had passed

% Details about Satender Kumar Antil’s case (Last visited on 26 August 2025), available at:
https:/ /www.verdictum.in/ court-updates/supreme-court/satendar-kumar-antil-v-cbi-anr-section-
41a-crpc-notice-whatsapp-1566218.
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orders about speedy trial (Hussainara Khatoon v. State of Bihar, (1979) AIR 1369) and
liberal anticipatory bail (Gurbaksh Singh Sibbia v. State of Punjab, (1980) 2 SCC 565)
which were semantically diluted by lower courts. These inconsistencies left space
within the system itself for the kind of rulebook where liberty was subordinated to a
culture of custody-first, bail-later. These gaps were filled by Antil’s judgement
bridging in the form of highly specific enforceable orders instead of general calls,
mandating that magistrates adhere to a notional bail matrix. The hallmark of bail
decisions has always been, and should be, discretion but unchecked discretion gave
rise to arbitrariness. In courtrooms, bail was denied for decades based on vague terms
such as "seriousness of offence", without any proportional analysis. Antil shifted this
focus: judicial conduct must now rest on principle rather than whim. The Court
disciplined the exercise of judicial discretion by tying bail decisions to categories
contained in the statute, to the cooperation of the accused, and to proportionality

between detention and imprisonment.

Perhaps Antil's biggest contribution is reaffirming that the presumption of innocence
is more than just an empty phrase. The Court stressed that pre-trial detention should
be the least intrusive type of action. This resonates with comparative jurisprudence,
wherein any restriction on liberty is permissible only on grounds of demonstrable
necessity. Antil stressed the merits of releasing individuals under conditions like
appearance bonds, regular reporting obligations, or restrictions on travel rather than
detention, thereby ushering Indian bail jurisprudence away from a regime of
punishment to one of rights. In the past, the judiciary often favoured the needs of the
State over the rights of liberties of individuals resulting in prolonged pre-trial
detention. In fact, in several economic offences, courts justified custodial extent for
longer periods by calling for the need of "complex investigation" without considering
proportionality. Antil’s judgement called this balance into question: liberty and State
interests are not mutually exclusive; rather, they must be proportionately balanced.
Arrest or denial of bail is only justifiable if it is the least restrictive means to ensure
investigation or trial. The logical basis inherent in this doctrinal shift pushes bail

jurisprudence tightly around the scaffolding created by Article 21 for personal liberty.
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The most corrective thing about Antil’s judgement really is its insistence on
accountability. The Court said magistrates may not mechanically remand accused,
even those whose charges may be serious, and the higher courts can neither refuse
bail in a mechanical way. Through mandating compliance to Sections 41 and 41A of
the CrPC and requiring judges to provide an explanation to impose custody, mustered
the transparent ethos of judicial behaviour. This is different from the past practices
which were followed when leaving aside the ground reality, remand orders were
passed in a routine manner compelling the accused to suffer behind the bars for
prolonged periods. The judicial precedent on bail has transformed from a place where
no principles, but just naked discretion prevailed to one where stringent safeguard
exist. Uneven standards created loopholes that critics exploited, mechanical arrests
and uneven directives eroded public confidence in judicial protection of liberty.
Satender Kumar Antil v. CBI stands as a corrective moment— a reducing of classes, an
urging of more discipline on judicial discretion, an even further strengthening of the
presumption of innocence, and an introduction of mechanisms of accountability.
Although scepticism surrounding implementation still looms ahead, the judgement
repositions the judiciary from a passive gatekeeper to an active custodian of

individual liberty within constitutional limits. 26
XII. SUGGESTIONS AND RECOMMENDATIONS

For the best level, a Uniform Bail Codeis necessary, combining the gains. The
legislation should prescribe conducting of offenses, default bail protocols, notice-
based release of lesser offenses, presumptive bail timetables of 2 weeks ordinary, 6
weeks anticipatory, strict liability for police/judiciary default, central bail funds or
cash bail for indigent accused, facilities for digital monitoring of bail applications to
prohibit adjournment abuse. These would standardize procedures nationwide, add
clarity, and institutionalize the pro-liberty notions of Antil. Oversight and training are

also critical. The National Judicial Academy and the State Judicial Academies should

2 Details about aftermath of Satender Kumar Antil’s case (Last visited on 26 August 2025), available
at: https:/ /theamikusqriae.com/satender-kumar-antil-vs-cbi-and-anranalyzing-the-judicial-
panorama-of-bail-in-india/ .; https:/ /www.advocatepmmodi.in/satender-kumar-antil-v-cbi-
landmark-judgment-with-guidelines-and-directions/ .
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have Antil -based modules, including Section 41A compliance, bail timetables, and the

presumption of liberty.

Judges who disregard established guidelines should stand answerable to their
administrative supervisors or potentially face contempt charges —a principle affirmed
by India’s highest court in related cases of errant lower court magistrates not carrying
out their duties. Higher judiciaries must closely track compliance with procedures and
be willing to apply corrective consequences where necessary, such as mandated
transfers to other districts or more training, in situations where avoidable delays or

non-adherence to protocols continue unabated.

Ultimately, the philosophical underpinnings of bail determinations need to evolve
beyond mere discretionary dispensation towards a goal of fair, principle-based
decision-making. The Antil ruling provides a framework for this evolved approach.
However, fully realizing this vision will require sweeping reforms throughout the
legal system: legislative codification of norms, reinforcement of proper procedures for
judicial officers, setting up accountability, and using modern technologies wherever
possible. Only through comprehensive changes such as these can we ensure the
foundational guarantee of liberty until conviction is the standard practice rather than

the exception, and not an unattainable idea bereft of practical realization.

XIII. CONCLUSION - REVIEW, COMPARISON, AND FUTURE
OUTLOOK

In Antil v. Central Bureau of Investigation (2022) the Supreme Court declared: "Bail is
the rule, jail the exception." Police and courts were compelled to accept this pro-liberty
view. Offences were to be categorised (A: up to 7 years; B: more than 7; C: special acts;
D: economic offences) and in Category A upon charge-sheet filing needed notice
before arrest rather than custody — thereby beginning A radical reduction of arbitrary
arrests through streamlined processes. Under the ruling, compliance with CrPC
Sections 41 and 41A was made obligatory. If these rules were transgressed, bail was
to be granted. Moreover, the Supreme Court sets a time-limit for disposal of
applications — ordinary bail within 2 weeks, anticipatory within 6. Listed overall, these

reforms are substantial move toward equal rights protection and procedural fairness.
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However, the promise of the Antil’s judgment has faced reality. By the first week of
2023, the Court found that almost all the States and Union Territories had not filed
compliance reports, prompting the Court to threaten virtual personal appearances by
Home Secretaries. Despite Antil, many subordinate courts kept sending accused to
judicial custody in Uttar Pradesh, resulting in orders for disciplinary action and
judicial education. The Gujarat High Court also given a direction to train the
magistrates in an academy of judiciary after a magistrate overlooked the laid down
directives under Antil’s judgement. The lapses show a gap between principle and

practice. 27

Bail is criminal justice system emphasizes of community safety and use of risk-based
detention, with the presumption of pretrial release unless the risk is set up (the Bail
Reform Act of U.S.). The UK. Human Rights Act enshrines the presumption of
innocence and prescribes bail unless specific grounds exist to justify detention.
Jurisprudence of the European Court of Human Rights makes it clear that pretrial
detention must be exceptional, prompt and proportional. That philosophy is reflective
in the Antil which runs all these philosophies but without a statutory framework as
such. In contrast to the U.S., where we are guided by data-based risk assessments for
bail hearings, Indian courts still lean heavily on judicial discretion reflecting a deficit
vis-a-vis the global standard. The judgment even called for a “Bail Act”,

recommending that Parliament put in place rules such as those in the U.K. 28

As for the law, without proper legislative backing Antil is a court directive and not an
enforceable statute. It is dependent on the goodwill of the executive and the courts
and is easily broken. General principles of bailing that should be statutorily
entrenched, such as timelines, classification of bail, default bail, terms of arrest and
surety system, need to be embedded into law to reduce any vagueness and provide

binding authority pan-India. Post-Antil, there has been a symbolic shake: orders are

% Details about post-judgment reality check following Satender Kumar Antil v. CBI, (Last visited on 26
August 2025), available at: https:/ /www.casemine.com/judgement/in/644eb156bddbd02d63c9d101
; https:/ / officeofpartapsingh.com/ our-presence/f/ case-summary-satender-kumar-antil-v-cbi-ors-
2022-t0-2025

28 Details about Bail Legislations in U.S.A. and U.K. (Last visited on 27 August 2025), available at:
https:/ /harvardlawreview.org/ print/vol-131/bail-reform-and-risk-assessment-the-cautionary-tale-
of-federal-sentencing ; https://academic.oup.com/lpr/article/13/3-4/243 /960709
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going out, High Courts vet sub compliance, and training modules are making an
appearance. Nonetheless, undertrial congestion persists. India's prison population fell
by 8% by April 2024, and of that, undertrials fell by 9% (from 570,000 in 2022 to
4,34,302) but they continued to account for ~74-75% of prisoners. The India Justice
Report 2025 projects undertrial population to rise to 5.26 lakh by 2030. Weight of the
past Antil contributed to some dent in this but has been able to make only a marginal
impact because of structural inertia. Courts are stirring — but change stays

embryonic. %
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