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TOWARDS A BALANCED MALPRACTICE SYSTEM:
ASSESSING THE ROLE OF KEY NEGLIGENCE
DOCTRINES IN MODERN MEDICAL LITIGATION

Nirmala K!

I. ABSTRACT

Medical malpractice litigation has undergone a significant transformation over the past few
decades, influenced by technological advancements, increased patient awareness, and evolving
legal standards concerning the medical duty of care. Central to this evolution are three crucial
negligence doctrines-Res Ipsa Loquitur, Novus Actus Interveniens, and Contributory
Negligence of which play a vital role in determining fault, apportioning liability, and clarifying
the relationship between medical causation and legal responsibility. Despite their importance,
the contemporary application of these doctrines in India remains inconsistent and often
unclear, especially in cases involving complex clinical procedures, multi-causal injuries, and
ambiguous patient involvement in treatment outcomes. The study examines these doctrines
through doctrinal, analytical, and comparative methodologies, drawing from Indian, UK, and
US jurisprudence to evaluate adequacy, limitations, and the necessity of reform. The findings
suggest that while these doctrines aid courts in assessing medical liability, their fragmented
application has led to doctrinal ambiguity and occasional injustice. The paper concludes by
proposing a reform framework aimed at achieving a balanced malpractice system that protects
patient rights while ensuring a fair, predictable, and medically realistic burden on healthcare

providers.
II. KEYWORDS

Medical Malpractice, Negligence Doctrines, Res Ipsa Loquitur, Contributory

Negligence, Novus Actus Interveniens

1 The Tamil Nadu Dr Ambedkar Law University, School of Excellence in Law, Chennai (India). Email:
nirmalawofficial@gmail.com.

© 2025. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)



1237 LawFoyer International Journal of Doctrinal Legal Research [Vol. Ill Issue 1V]

III. INTRODUCTION

Medical malpractice is a critical and increasingly complex issue at the crossroads of
law, ethics, medical research, and public policy, especially in places where healthcare
delivery is rapidly evolving. The evolution of patient-centred healthcare, the
integration of digital technologies such as telemedicine, electronic health records, and
Al-assisted diagnostics, as well as rising expectations of transparency and
accountability, have all reshaped the landscape of medical litigation. India's
expanding healthcare infrastructure, combined with rising public knowledge and
access to legal remedies under both tort and consumer protection law, has contributed

considerably to an increase in medical negligence cases.

In Indian Medical Association v. V.P. Shantha? the Supreme Court recognised medical
services as "services" under the Consumer Protection Act, 1986. This further made it
possible for patients to file complaints in consumer forums, elevating medical
negligence jurisprudence to the forefront of the country's legal discourse. Within this
developing legal environment, doctrinal instruments such as Res Ipsa Loquitur,
Novus Actus Interveniens, and Contributory Negligence play a crucial role in
influencing judicial reasoning and assessing culpability. These doctrines help courts
deal with issues related to causality, evidentiary difficulties, and the distribution of

accountability among various parties involved in medical care.

The doctrine of Res Ipsa Loquitur — literally “the thing speaks for itself” —serves as a
critical evidentiary aid in circumstances where direct proof of negligence lies
exclusively within the knowledge of the medical professional or institution. Although
not a rule of substantive law, courts have often relied on it to infer negligence where
the nature of the injury is such that it would not ordinarily occur without want of due

care, as illustrated in Achutrao Haribhau Khodwa v. State of Maharashtra3.

Similarly, the doctrine of Novus Actus Interveniens functions as a filter in the
determination of proximate causation, enabling courts to evaluate whether an

intervening event-medical, environmental, or human —breaks the chain of causation

2 Indian Medical Association v. V.P. Shantha, (1995) 6 SCC 651.
8 Achutrao Haribhau Khodwa v. State of Maharashtra, (1996) 2 SCC 634.
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between the doctor’s conduct and the harm suffered by the patient.The
implementation of this theory has become more difficult in Indian courts due to the
growing number of cases where complex causal webs are created by several medical
actors, successive treatments, or external variables. The judiciary’s attitude remains
cautious, as indicated in judgments like Kurban Hussein Mohamedalli Rangawalla v.
State of Maharashtra,* where the Supreme Court stressed that responsibility must be

based on direct, proximate, and foreseeable effects of the negligent act.

Further, the notion of Contributory Negligence has taken significant significance in
modern medical malpractice actions, particularly as patient participation, informed
consent, lifestyle factors, and treatment compliance become crucial to healthcare
results. Courts are increasingly forced to assess whether patients failed to follow
medical advice, omitted key medical history, or participated in an activity that
materially enhanced their risk of damage. While contributory negligence does not free
medical professionals of liability, it serves as a foundation for apportioning damages,

as demonstrated in Kishan Rao v. Nikhil Super Speciality Hospital®.

However, there is still a discrepancy among judges regarding the level of patient
responsibility and the degree to which such behaviour should lower compensation.
Despite the relevance of these theories, judicial application across jurisdictions and
forums —civil courts, consumer commissioners, and constitutional courts —reveals a
lack of uniformity and conceptual clarity. Courts often confront challenges in
assessing the relevant circumstances for shifting the burden of proof under Res Ipsa
Loquitur — particularly in specialised medical professions such as neurosurgery,

cancer, or anaesthesiology, where complications may develop even with due care.

Similarly, the multifaceted nature of medical decision-making and the
unpredictability of disease progression complicate the evaluation of Novus Actus
Interveniens. The standard of patient behaviour, the significance of socioeconomic
background, and the knowledge asymmetry present in the doctor-patient relationship

are all areas where the doctrine of contributory negligence suffers from differing

4 Kurban Hussein Mohamedalli Rangawalla v. State of Maharashtra, AIR 1965 SC 1616.
5 Kishan Rao v. Nikhil Super Speciality Hospital, (2010) 5 SCC 513.
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interpretations.

A methodical and comparative evaluation of these concepts within the Indian medico-
legal context is therefore desperately needed. By examining judicial trends,
identifying interpretational challenges, and considering comparative insights from
jurisdictions such as the United Kingdom, United States, and Australia, this study
aims to propose doctrinal refinements and procedural reforms that address existing
gaps.Such reforms are essential to creating a balanced malpractice system —one that
ensures accountability for negligent medical practice while equally safeguarding
healthcare professionals from unfair or excessive litigation. A more coherent doctrinal
structure would enhance predictability, fairness, and efficiency in adjudication,

thereby strengthening public trust in both the healthcare and legal systems.
A. RESEARCH PROBLEM

The lack of consistency, clarity, and judicial uniformity in the application of the three
main negligence doctrines - Res Ipsa Loquitur, Novus Actus Interveniens, and
Contributory Negligence- in Indian medical malpractice litigation is the fundamental
research issue that underlies this work. Indian courts often apply these doctrines in a
fragmented fashion, especially in cases involving sophisticated medical procedures,
multi-causal injuries, or ambiguous patient involvement in treatment results, even

though they are crucial for assessing fault and causation.

Unpredictable rulings, an unequal burden of proof on patients, and uncertainty over
the standard of care have resulted from this doctrinal contradiction. As a result, the
lack of a cohesive doctrinal framework makes it extremely difficult to protect medical
professionals from excessive or unjustifiable liability while also ensuring patient

justice.
B. RESEARCH OBJECTIVES

o To investigate the legal and intellectual underpinnings of medical

malpractice in India and similar countries.

© 2025. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)
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e To examine how Res Ipsa Loquitur, Novus Actus Interveniens, and
Contributory Negligence are being applied by judges in medical

malpractice cases.

o To determine the gaps, difficulties, and doctrinal inconsistencies that have

emerged from recent jurisprudence.

o To evaluate India's standing in relation to these concepts in comparison to

the US and the UK.

e To put up a well-rounded reform framework that guarantees justice,

predictability, and clarity in cases involving medical negligence.
C. RESEARCH QUESTIONS

o How are foundational negligence doctrines currently applied in medical

malpractice litigation in India?

o What challenges do courts face in determining causation and liability in

complex clinical scenarios?

o How do Indian judicial interpretations of these doctrines differ from those

in the UK and the US?

o Towhat extent do these doctrines help or hinder the achievement of justice

in medical negligence claims?

e What reforms are necessary to create a more predictable and balanced

malpractice system?
D. RESEARCH HYPOTHESIS

The inconsistency in judicial interpretation and application of Res Ipsa Loquitur,
Novus Actus Interveniens, and Contributory Negligence significantly contributes to

unpredictability and imbalance in medical malpractice outcomes in India.
E. RESEARCH METHODOLOGY

Using a doctrinal and analytical research technique, this study looks at statutes,
important court rulings, and academic publications on medical negligence as well as

the theories of Contributory Negligence, Novus Actus Interveniens, and Res Ipsa
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Loquitur. It is totally dependent on secondary legal sources, including case law,
journal articles, law commission reports, and US and UK comparative jurisprudence.
The process includes assessing the consistency of these concepts in medical
malpractice results, detecting doctrinal gaps, and critically analysing judicial
reasoning. As a qualitative, non-empirical study, it aims to develop a clearer, more
balanced framework for understanding and applying negligence doctrines in modern

medical litigation.
F. REVIEW OF LITERATURE

« 1. Pandit MS, Medical negligence: Coverage of the profession, duties ...,
2009.6

o Summary: A foundational clinical-legal review describing core
principles of medical negligence in India, the standard of care, and

early judicial trends.

e 2. Wheeler R, Res Ipsa Loquitur & Medical Negligence: A Comparative
Survey, 2014.7

o Summary: Comparative analysis of the doctrine res ipsa loquitur
across jurisdictions, tracing doctrinal differences and evidentiary

use in medical contexts.
o 3. Agrawal A, Medical negligence: Indian legal perspective, 2016.3

o Summary: A concise survey of Indian case law and statutory
intersections with consumer and criminal forums—useful for

understanding evidentiary burdens.

¢ Pandit, M.S. & Pandit, S., “Medical Negligence: Coverage of the Profession, Duties, Ethics, Case
Law, and Enlightened Defense — A Legal Perspective,” Indian Journal of Urology, Vol. 25, No. 3, 2009.
7 Wheeler, R., “Res Ipsa Loquitur and Medical Negligence: A Comparative Survey,” Medical Law
Review, Vol. 22, 2014.

8 Agrawal, A., “Medical Negligence: Indian Legal Perspective,” Indian Journal of Medical Ethics, Vol. 1,
No. 3, 2016.
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e 4. Chandra MS, Compensation and medical negligence in India: Does ...,

2016.°

o Summary: Examines compensation trends, notable awards, and

the effect of judicial attitudes on malpractice litigation dynamics.

o 5. Marshall D et al.,, Nature of Medical Malpractice Claims Against
Radiation ..., 2017.10

o Summary: Empirical and doctrinal review of malpractice claims
in a medical specialty; discusses how res ipsa and causation are

treated in practice.
e 6. Medical negligence and its issues in India (Law Journals PDF), 2018.11

o Summary: Article surveying common pitfalls in Indian
adjudication of negligence — highlights inconsistent application

of doctrines such as res ipsa and contributory negligence.

o 7. Dheeraj AB, Doctrine of Novus Actus Interveniens Not Always a
Defense, 2020.12

o Summary: Focused doctrinal note arguing why novus actus
interveniens cannot be an automatic shield in medical negligence

cases; examines judicial nuances.

o 8.Dahlawi S et al., Medical negligence in healthcare organizations and its

v, 2021.13

? Chandra, M.S., “Compensation and Medical Negligence in India: Does the Legal System Serve
Victims?” Journal of Clinical and Diagnostic Research, Vol. 10, No. 9, 2016

10 Marshall, D. et al., “The Nature of Medical Malpractice Claims Against Radiation Oncologists,”
International Journal of Radiation Oncology, Vol. 99, 2017.

1 Sharma, R., “Medical Negligence and Its Issues in India,” International Journal of Law and Legal
Jurisprudence Studies, Vol. 5, No. 4, 2018.

12 Dheeraj, A.B., “Doctrine of Novus Actus Interveniens Not Always a Defense in Medical Negligence,”
International Journal of Law Management & Humanities, Vol. 3, 2020.

13 Dahlawi, S. et al., “Medical Negligence in Healthcare Organizations and Its Legal Implications: A
Systematic Review,” International Journal of Health Sciences, Vol. 5, No. 2, 2021.
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o Summary: A systematic review of medico-legal factors,
institutional liability, and how doctrines like contributory

negligence and causation operate in institutional settings.
» 9. Ravi K, Medical negligence in India: Urgent call for ..., MJDY, 2024.14

o Summary: Recent policy-oriented commentary documenting
litigation trends, data gaps, and a call for clearer doctrinal

guidance and statutory reform.
o 10. A review of Indian laws and judgments (NM]I legal review), 2024.15

o Summary: Up-to-date review (2024) of leading Indian judgments
on medical negligence, explicitly discussing Jacob Mathew, Res Ipsa

Loquitur as a rule of evidence, and causation jurisprudence.

IV. MEDICAL NEGLIGENCE - CONCEPTUAL AND LEGAL
FRAMEWORK

Medical negligence as a field of law represents a delicate balance between the rights
of patients to safe and competent medical care and the protection offered to medical
personnel against unjustified or misinformed litigation. Tort law concepts, consumer
protection laws, constitutional ideals, and judicial standards have all contributed to
the development of medical negligence jurisprudence in India. This chapter elaborates
on the meaning, elements, scope, and practical criteria of medical negligence, giving

strong conceptual groundwork for the doctrinal examination that follows.
A. MEANING AND ESSENTIAL ELEMENTS OF MEDICAL NEGLIGENCE

When a healthcare provider violates their duty of care to a patient and causes
suffering, injury, or death, it is referred to as medical negligence. Courts in India and
worldwide have consistently recognised medical negligence as a specific branch of

negligence under tort law, requiring a detailed understanding of medical science and

14 Ravi, K., “Medical Negligence in India: An Urgent Call for Systemic Reform,” Medico-Legal Journal of
DY Patil, Vol. 13, 2024.

15 Narayan, R., “Medical Negligence in India: A Review of Laws and Judgments,” National Medical
Journal of India, Vol. 35, 2024.
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professional practice. The Supreme Court, in Jacob Mathew v. State of Punjab’®,

recognised that negligence involves a conduct that falls short of the standard expected

of a reasonably competent expert. Traditionally, to establish medical negligence, the

claimant must prove four essential elements.

Existence of a Duty of Care: Once a doctor-patient relationship is
established, an obligation develops. This covers responsibilities for
informed consent, diagnosis, treatment, follow-up, communication, and
post-operative care. Indian courts have ruled that the obligation is both
morally and legally binding, especially when a doctor has willingly started

treatment.

Breach of Duty: When a doctor's actions deviate from the norm of
appropriate medical practice, there has been a breach. The breach may
occur by an act (e.g., administering the wrong drug) or omission (e.g.,
failure to monitor post-operative problems). Instead of focusing on
whether the outcome was successful, the courts look at whether the doctor

used professional competence and reasonable care.

Causation (Factual and Proximate): Causation requires the claimant to
establish a clear chain linking the breach of duty to the injury suffered.
Indian courts use both factual causation (“but for” the doctor’s act, harm
would not have occurred) and proximate causation (whether the harm was
a foreseeable consequence of the breach). The Supreme Court in Kurban
Hussein v. State of Maharashtra Vemphasised that liability must rest on

proximate and not remote causes.

Damage or Injury: The plaintiff must prove that real harm— physical,
mental, or economic—resulted directly from the breach. Pain and
suffering, protracted injury, lost wages, wrongful death, and further
medical costs are examples of damages. Mere error of judgment is

insufficient without demonstrable damage. Thus, the classical four-fold

16 Jacob Mathew v. State of Punjab, (2005) 6 SCC 1.
17 Kurban Hussein Mohamedalli Rangawalla v. State of Maharashtra, AIR 1965 SC 1616.

© 2025. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)



1245

LawFoyer International Journal of Doctrinal Legal Research [Vol. Ill Issue 1V]

test is congruent with common law jurisdictions and is the bedrock of

Indian medical tort jurisprudence.

B. DOCTOR-PATIENT RELATIONSHIP

The doctor-patient relationship is the foundation for medical liability. This

relationship may occur as a result of a contract, regulatory responsibilities, or even

ethical and professional commitments. Once created, it puts legal duties on the

medical practitioner, which includes.

Duty to Provide Reasonable Medical Care: Physicians must use the
appropriate level of expertise, ability, and care that is required of experts
in comparable situations. Indian courts confirm that the criteria is one of a
“reasonable, not perfect” doctor, as reiterated in Laxman Balkrishna Joshi

v. Trimbak Bapu Godbole18.

Duty of Confidentiality: Medical information supplied by a patient shall
remain confidential unless disclosure is justified under law or public
interest. Though not regulated extensively, confidentiality is accepted

under tort, ethics (NMC principles), and constitutional privacy rights.

Duty to Obtain Informed Consent: An essential component of
contemporary medical practice is informed consent. The Supreme Court
in Samira Kohli v. Dr Prabha Manchanda19 found that consent must be
actual, informed, and based on adequate disclosure of risks, options, and

consequences.

Duty to Exercise Professional Competence and Diligence: Doctors must
stay updated on medical breakthroughs and stick to established standards.
Negligence may result from a failure to keep an eye on assistance,
supervise them, maintain hygiene, or adhere to established procedures. In
order to prove liability, the doctor-patient relationship establishes

enforceable responsibilities.

18 Laxman Balkrishna Joshi v. Trimbak Bapu Godbole, AIR 1969 SC 128.
19 Samira Kohli v. Dr Prabha Manchanda, (2008) 2 SCC 1.
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C. STANDARD OF CARE AND THE BOLAM-BOLITHO APPROACH

o Bolam Test (UK): Bolam v. Friern Hospital Management Committee? It is
the English case that gave rise to the traditional standard of care in medical
negligence. The Bolam Test asserts that a doctor is not negligent if their
action is endorsed by a responsible body of medical opinion, even if
another body disagrees. This test encourages professional autonomy and

respects the difficulties of medical judgment.

o Bolitho Modification: In Bolitho v. City and Hackney Health Authority 2!
the House of Lords modified the Bolam Test by permitting courts to
evaluate expert medical opinion for logical consistency. Medical opinion
cannot be used as a cover for careless behaviour under the pretence of

professional disagreement; it must be able to resist logical investigation.

e Indian Position—The Hybrid Approach: Indian courts have adopted a
Bolam-Bolitho hybrid standard, blending deference to medical knowledge
with judicial oversight. The Supreme Court emphasised the need for
reliable medical expert testimony in criminal cases and protected medical
professionals from frivolous prosecution in Jacob Mathew v. State of

Punjab.

e In V. Kishan Rao v. Nikhil Super Speciality Hospital??,” The Court ruled
that consumer forums may forego expert testimony in simple cases where
negligence is evident from basic medical records and circumstances. Thus,
Indian jurisprudence navigates between respecting medical discretion and

establishing accountability through reasoned judicial inquiry.
D. TRENDS IN MEDICAL NEGLIGENCE LITIGATION IN INDIA

Medical negligence litigation in India has changed dramatically over the last few
decades as a result of socioeconomic changes, legal advances, and changing patient

expectations.

20 Bolam v. Friern Hospital Management Committee, [1957] 1 WLR 582 (UK).
21 Bolitho v. City and Hackney Health Authority, [1998] AC 232 (HL).
2V. Kishan Rao v. Nikhil Super Speciality Hospital, (2010) 5 SCC 513.
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Rise in Consumer Protection Litigation: Recognition of medical services
under consumer law increased access to justice. The change from civil
courts to consumer forums resulted in faster, more cost-effective remedies,

which increased filings.

Growth of High-Risk Medical Specialisations: Critical care, cancer,
orthopaedics, obstetrics, and cardiology are among the most litigious
specialities due to the inherent dangers, sophisticated procedures, and life-

threatening illnesses.

Increased Emphasis on Informed Consent and Documentation:
Hospitals and practitioners are increasingly relying on detailed
documentation to establish compliance with medical protocols, informed

consent regulations, and post-operative care guidelines.

Expansion of Patient Rights and Autonomy: Courts have adopted
patient-centric interpretations, especially in situations involving failure to
disclose, misdiagnosis, and post-operative carelessness. Contemporary
judicial thinking is informed by bioethical notions such as autonomy,

beneficence, and nonmaleficence.

Judicial Shift Towards Accountability and Transparency: While courts
are still cautious in medical malpractice cases, recent decisions indicate a
shift toward increased accountability, particularly in situations of severe
negligence, sterilisation deaths, blood transfusion mishaps, and hospital-
acquired infections. These trends show that medical negligence litigation
is becoming more structured, patient-centred, and evidence-driven,
paving the way for a better understanding of how individual negligence

doctrines fit into this larger medico-legal architecture.

V. RESIPSA LOQUITUR IN MEDICAL MALPRACTICE

The doctrine of Res Ipsa Loquitur occupies a central yet cautiously applied position in

medical negligence jurisprudence. Its relevance stems from the inherent informational

imbalance between medical professionals and patients, the highly technical nature of
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medical procedures, and the difficulty in securing direct evidence of negligence. This

chapter examines the meaning, rationale, conditions, and judicial treatment of the

doctrine, with special focus on its application in India.

A. MEANING AND RATIONALE

Res Ipsa Loquitur, meaning “the thing speaks for itself,” is an evidentiary doctrine that

allows courts to infer negligence from the very nature of the accident, without

requiring direct proof. The classical formulation in Byrne v. Boadle?3 involved a barrel

of flour falling from a warehouse window — a situation that ordinarily does not occur

without negligence. In medical negligence cases, the doctrine serves a critical function.

Information Asymmetry: Patients lack access to technical information,
medical expertise, and internal hospital processes. Courts recognise that
expecting detailed proof of negligence from patients creates an unjust

disadvantage.

Technical Complexity of Procedures: Many adverse outcomes involve
complex medical equipment or multiple healthcare providers. Proving the

exact negligent act becomes difficult.

Patient Unconsciousness During Treatment: Patients are frequently
unconscious during surgeries or procedures involving anaesthesia,

making direct evidence impossible.

Institutional Control Over Medical Records: Hospitals maintain
exclusive control over records, instruments, and internal protocols. In
cases of manipulation, incomplete documentation, or missing records, Res
Ipsa becomes a tool for fairness. Thus, the doctrine tempers the inherent
inequality in medical litigation and ensures that negligence is not insulated

by the defendant’s exclusive control over evidence.

B. CONDITIONS FOR APPLICATION

Courts apply the Res Ipsa Logquitur when the following key conditions are satisfied.

23 Byrne v. Boadle, (1863) 2 H & C 722.
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Nature of Injury Suggests Negligence: The injury must be of a kind that
does not occur in the ordinary course of events without negligence.
Examples include post-operative burns, wrong-site surgery, or retained

surgical instruments.

Exclusive Control of the Instrumentality: The defendant—or hospital —
must have had control over the instrument, equipment, or procedure
causing the injury. Control need not be physical; supervisory and

institutional control is sufficient.

Absence of Patient Contribution: The plaintiff must not have contributed
to the harm. This aligns with the principle that Res Ipsa cannot apply when
multiple external factors may have caused the injury. Classic illustrations

include.
o Leaving sponges or scissors inside the abdomen after surgery.
o Conducting an operation on the wrong limb.
o Administering contaminated blood transfusions.

o Burns caused by malfunctioning surgical equipment.

Indian courts consistently treat these categories as fit for the application of the

doctrine.

C. RES IPSA AS A BURDEN-SHIFTING DEVICE

The application of Res Ipsa Loquitur as a burden-shifting mechanism varies across

Indian jurisprudence. Unlike the UK or USA, where the doctrine typically shifts the

evidentiary burden to the defendant, Indian courts treat it.

Either as a Rule of Evidence: Allowing courts to draw an inference of

negligence without shifting the legal burden.

Or as a Burden-Shifting Rule: Requiring the doctor or hospital to explain

how the injury occurred.

© 2025. LawFoyer International Journal of Doctrinal Legal Research (ISSN: 2583-7753)
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In Spring Meadows Hospital v. Harjol Ahluwalia®4, the Supreme Court affirmed that the

doctrine is particularly useful when critical facts lie within the exclusive knowledge

of medical professionals. Similarly, in Achutrao Haribhau Khodwa v. State of

Maharashtra?®, the Court applied Res Ipsa when a mop was left inside the patient. The

modern trend leans toward shifting the evidentiary burden, especially in cases

involving institutional negligence or lack of proper documentation.

D. JUDICIAL APPROACHES IN INDIA

Courts adopt a cautious but practical approach while applying Res Ipsa Loquitur in

medical contexts.

Post-Operative Complications: The presence of complications alone does
not invoke Res Ipsa. Courts require a clear connection to negligent conduct.
In Jacob Mathew v. State of Punjab?¢, the Supreme Court warned against

automatically applying the doctrine to medical mishaps.

Foreign Objects Left Inside the Body: One of the clearest categories where
Res Ipsa applies. Courts hold hospitals strictly accountable, as such events

do not occur without negligence.

Anaesthesia-Related Injuries: In cases where patients are unconscious
and cannot monitor procedures, courts frequently shift the burden onto

hospitals to demonstrate due care.

Hospital-Acquired Injuries: Burns, electric shocks, or infections due to

procedural negligence or equipment failure often attract the doctrine.

Failure to Maintain Records: When medical records are incomplete or
manipulated, courts may draw an adverse inference under Res Ipsa,
consistent with Section 114(g) of the Indian Evidence Act?. Indian courts
thus recognise Res Ipsa as a necessary tool to protect patients while

maintaining the integrity of medical science and professional discretion.

2 Spring Meadows Hospital v. Harjol Ahluwalia, (1998) 4 SCC 39.

25 Achutrao Haribhau Khodwa v. State of Maharashtra, (1996) 2 SCC 634.
26 Jacob Mathew v. State of Punjab, (2005) 6 SCC 1.

27 Section 114(g), Indian Evidence Act, 1872.
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E. COMPARATIVE PERSPECTIVE

United Kingdom: UK courts adopt an open and receptive approach to Res

Ipsa Loquitur in medical negligence. The doctrine applies when
o The injury is unusual without negligence
o The defendant controlled the situation

o The defendant fails to provide a plausible explanation. Cases such
as Cassidy v. Ministry of Health?$ established strong principles
favouring claimants in cases where institutional negligence is

evident.

United States: In the USA, the doctrine is widely codified through jury
instructions. It is often linked with "common knowledge" exceptions,
allowing juries to infer negligence even without expert evidence.
Examples include wrong-site surgeries and objects retained post-surgery.
Some states treat Res Ipsa as shifting the burden of production, while others
treat it as shifting the burden of persuasion, reflecting a more structured

and technical application.

F. CRITICISMS OF THE DOCTRINE

Despite its utility, Res Ipsa Loquitur faces several criticisms.

Risk of Strict Liability-Like Outcomes: In cases where courts apply the
doctrine too readily, doctors may be held liable without proof of actual

fault.

Complexity of Medical Science: Many injuries result from unavoidable
risks, systemic failures, or rare complications, making the doctrine

unsuitable for multi-factorial medical outcomes.

Overburdening Medical Professionals: Excessive reliance on Res [psa may
create unrealistic expectations, discourage medical innovation and

increase defensive medicine practices.

28 Cassidy v. Ministry of Health, [1951] 2 KB 343.
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o Misplaced Application in Non-Clear Cases: Courts sometimes apply it

even when expert testimony would provide more reliable guidance.
G. CONTRIBUTION TO A BALANCED MALPRACTICE SYSTEM

Despite its limitations, the doctrine plays a vital role in creating a fair and accessible

medical negligence system.
o Promotes patient confidence by reducing evidentiary barriers
o Ensures transparency and accountability in hospital administration

o Prevents concealment of negligence in cases where evidence lies

exclusively with the institution
o Encourages proper record-keeping and procedural diligence

However, judicial restraint remains essential. An appropriate balance ensures that
while patients receive justice, medical professionals are not unfairly penalised. Thus,
Res Ipsa Loquitur contributes to a fairer, more balanced malpractice framework that

harmonises the rights of patients with the legitimate interests of healthcare providers.

VI. NOVUS ACTUS INTERVENIENS AND THE CAUSATION
PUZZLE

Medical negligence litigation often hinges not merely on proving breach of duty, but
on establishing whether that breach actually caused the harm suffered by the patient.
Causation becomes especially complex in cases involving multi-stage treatments,
multiple healthcare providers, inherent medical risks, and patient-related factors. The
doctrine of Novus Actus Interveniens (NAI)—meaning “a new intervening act” —
plays a crucial role in these cases by determining whether an intervening event breaks
the chain of causation and thereby relieves the original wrongdoer of liability. This
chapter analyses the conceptual foundation, conditions, judicial treatment, and

implications of NAI in the context of medical malpractice.
A. MEANING AND IMPORTANCE

e Novus Actus Interveniens refers to an unforeseeable, independent, and

overwhelming intervening event that breaks the causal chain between the
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defendant’s act and the final harm. If the chain is broken, the original
negligent actor is no longer legally accountable for the ultimate injury. In

medical malpractice, causation becomes particularly challenging due to:

Multi-causal Nature of Harm: Medical injuries often result from
overlapping causes such as disease progression, co-morbidities,

procedural complications, or follow-up treatment errors.

Pre-existing Conditions: Conditions such as diabetes, hypertension, heart
disease, pregnancy risks, and immunocompromised states complicate

causal analysis.

Intervening Medical or Administrative Errors: Subsequent treatment by
another doctor, miscommunication between departments, or institutional

lapses may either exacerbate the injury or independently cause harm.

External or Patient-related Events: Patient refusal to follow medical
advice, delay in seeking treatment, improper home wound care, or self-
medication may complicate or worsen the initial condition. Given these
complexities, NAI serves as a vital doctrinal tool to prevent the unfair
imposition of liability on medical professionals for consequences beyond

their reasonable control.

B. WHEN DOES NAI APPLY IN MEDICAL CASES?

Courts apply NAI when the intervening act meets specific criteria. In evaluating the

application of NAI, Indian and foreign courts consider.

Foreseeability: If the intervening event was reasonably foreseeable, the
causal chain usually remains intact. Foreseeable complications, including

routine infections or drug reactions, seldom constitute novus actus.

Whether the Original Negligence Remained a Substantial Factor: If the
original negligence continues to significantly contribute to the harm, NAI
does not apply. Courts rarely absolve original negligence merely because

another negligent act followed.
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Independence and Overwhelming Nature of the Intervening Act: The
intervening event must be so independent and dominant that it effectively

replaces the original cause.
Illustrative Scenarios:

o Sequential negligence by multiple doctors, if a doctor’s minor
error is overshadowed by gross negligence by a subsequent

doctor, courts may treat the latter as the true operative cause.

o DPatient’s refusal to follow post-operative instructions, ignoring
medical advice (e.g., refusal to rest, diet violations, removing

bandages prematurely) may break the causal chain.

o Unexpected infection or natural disease progression, if the
infection is unrelated to the procedure and attributable to a
patient’s immune condition, the original doctor may not be liable.
Thus, NAI balances liability by ensuring that only those causes

that are legally relevant attract responsibility.

C. INDIAN JUDICIAL APPROACH

Indian courts rarely label their reasoning explicitly as “Novus Actus Interveniens,”

but the principle is widely visible in causation analysis, especially in medical cases.

Multi-Stage Medical Negligence Cases: The Supreme Court in Kurban
Hussein Mohamedalli Rangawalla v. State of Maharashtra?® clarified that
liability must rest on the proximate and not the remote cause. This
principle guides medical causation jurisprudence even when NAI is not

named directly.

Consumer Forum Cases: National Commission decisions often consider
patient non-cooperation or failure to follow medical advice as an
intervening factor that weakens the causal link between a doctor’s breach

and the injury.

29 Kurban Hussein Mohamedalli Rangawalla v. State of Maharashtra, AIR 1965 SC 1616.
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e Judicial Evaluation Focuses On:
o Whether the original negligence continued to operate

o Whether subsequent treatment aggravated or independently

caused harm
o Whether the patient’s conduct played a decisive role
o Whether institutional failures replaced the original negligence
o Examples of Indian Reasoning Consistent with NAI:
o Failure to take prescribed medication resulting in complications
o Delay in obtaining diagnostic tests despite medical advice

o Subsequent hospital negligence overshadowed earlier minor
errors. The Indian approach thus emphasises practical causation

over abstract doctrinal terminology.
D. INTERNATIONAL APPROACHES

e United Kingdom: The UK relies heavily on the principle of

foreseeability. Landmark cases include.

o Wagon Mound (No. 1)% - Liability depends on foreseeable

consequences.

o 31Smith v. Leech Brain & Co. - The “eggshell skull rule” limits the
application of NAI by emphasising that a defendant must take the
victim as found. In medical cases, if an intervening act is
foreseeable (e.g., routine complications), the chain of causation

remains unbroken.

e United States: The USA uses the substantial factor test rather than strict

foreseeability. In medical malpractice.

30 Overseas Tankship (UK) Ltd. v. Morts Dock & Engineering Co. (Wagon Mound No. 1), [1961] AC
388.
31 Smith v. Leech Brain & Co., [1962] 2 QB 405.
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o If the defendant’s conduct is a substantial factor, NAI generally

does not apply.

o Jury instructions often address NAI explicitly in determining
whether subsequent negligence breaks causation. Hence, the US

system provides a more structured, jury-driven evaluation.

E. CHALLENGES IN MEDICAL CAUSATION

Causation is the most debated and complex aspect of medical negligence.

Multiple Professionals Involved: Modern healthcare involves teams—
surgeons, nurses, anaesthetists, radiologists —making apportionment of

liability difficult.

Difficulty Proving “But For” Causation: Patients are often unable to
prove that, but for the doctor’s negligence, the harm would not have

occurred.

Institutional vs. Individual Liability: Determining whether negligence
lies with the hospital system or an individual doctor complicates causal

chains.

Pre-Existing Conditions: Diseases such as diabetes or hypertension affect
healing, infection risks, and surgical outcomes, making causation

inherently ambiguous.

Medical Uncertainty: Medicine is not an exact science; outcomes differ
based on patient physiology. Courts often rely on expert evidence to

navigate this uncertainty.

F. CRITICISMS OF NOVUS ACTUS INTERVENIENS

Despite its doctrinal importance, NAI attracts criticism in medical litigation.

Complexity and Unpredictability: The doctrine adds multiple layers of

judgment, making outcomes inconsistent across cases.
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o Potential to Unfairly Restrict Patient Compensation: Over-application
may protect medical professionals even when they contributed

significantly to the harm.

o Expert Disagreements: Conflicting medical evidence often leads to

ambiguity about what caused the injury.

o Difficult for Lay Courts: Judges without medical training may struggle to

assess complex causal chains, resulting in unpredictable decisions.
G. ROLE IN A BALANCED MALPRACTICE SYSTEM
While complex, NAI plays a vital role in ensuring fairness.

o It prevents doctors from being held liable for consequences beyond their

control.

o It distinguishes true medical wrongdoing from harm arising from

independent events.

o [t encourages courts to carefully scrutinise causal links, ensuring that

liability is proportionate.

However, for NAI to contribute effectively to a balanced malpractice system, its
application must be consistent, principled, and sensitive to medical realities. Clearer
judicial articulation, improved expert standards, and structured causation tests can

enhance its effectiveness within Indian medical negligence jurisprudence.

VII. CONTRIBUTORY NEGLIGENCE AND PATIENT
RESPONSIBILITY

In medical malpractice, the term "contributory negligence" describes circumstances in
which the patient's actions, in addition to the doctor's carelessness, contribute to the
final harm. The theory acknowledges that a patient's activities may occasionally
worsen a medical condition or impede recovery; therefore, accountability in medical
care is not always unilateral. Contributory negligence served as a full defence in the
past, except for compensation. Nonetheless, contemporary legal systems-including

those in India -now apply the comparative negligence principle, allocating damages
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according to relative fault. 32As a result, this doctrine covers a wide range of situations,
including failing to disclose pertinent medical history, disobeying medical advice,
self-medicating in a way that interferes with prescribed treatment, ending hospital

care too soon, or skipping medically required follow-up appointments. 33

Courts often deal with cases involving medical negligence where patient behaviour
has a substantial impact on clinical results. For instance, a patient may unintentionally
make their condition worse if they resume physically demanding activities right away
following surgery, disregard dietary restrictions, or forget to take their prescribed
medication. 34Such behaviour makes determining causality and assigning blame more
difficult. In India, "Leave Against Medical Advice" (LAMA) cases - in which patients
leave early for cultural, social, or economic reasons - are very prevalent. In this case,
courts closely consider whether the patient's departure was entirely voluntary,
whether the doctor gave sufficient warnings, and whether the patient's choice was
rationally responsible for the harm that followed. Indian courts typically adopt a
cautious stance, lowering responsibility only in situations where it is evident that the

patient's actions significantly contributed to the harm.

The Indian perspective is based on the comparative negligence principle, which
means that culpability is distributed rather than eliminated. Contributory negligence
reduces damages proportionately rather than completely, according to rulings from
the Supreme Court and consumer forums.3> Depending on the factual matrix and the
level of patient guilt, Indian courts have actually lowered compensation by 10-40%.3¢
Crucially, it is the responsibility of the hospital or physician to demonstrate that
sufficient instructions were given and that the patient deliberately ignored them.

Courts frequently give patients the benefit of the doubt unless there is strong proof of

32 Butterfield v. Forrester, (1809) 11 East 60; also see adoption of comparative negligence in Nirmala
Devi v. Haryana State, (2012) 12 SCC 298.

33 Kusum Sharma v. Batra Hospital, (2010) 3 SCC 480.

34 National Consumer Disputes Redressal Commission (NCDRC), G. Balachandran v. V.
Vijayaraghavan, (2013) CPJ 525 (NC).

3 Tamil Nadu State Transport Corp. v. S. Rajapriya, (2005) 6 SCC 236 (comparative negligence
principle applied).

% Kishan Rao v. Nikhil Super Speciality Hospital, (2010) 5 SCC 513.
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contributory negligence, taking into account 37 for India's poor medical literacy rates

and the stark power disparity between physicians and patients.

The evolution of the concept is further demonstrated by comparative jurisprudence.
The Law Reform (Contributory Negligence) Act 1945 in the UK establishes the legal
foundation for lowering damages based on the claimant's proportion of liability. 38
This makes it possible for judges to fairly and flexibly assign blame in medical
negligence trials. States in the US use different strategies. Some use modified
comparative negligence, which prohibits recovery if the plaintiff's fault surpasses a
predetermined threshold (typically 50%), while others use pure comparative
negligence, which allocates damages solely based on percentage of fault.3® These
jurisdictions emphasise that the patient's access to knowledge, the clarity of medical
guidance, and the circumstances surrounding the behaviour must all be taken into

account when determining patient responsibility.

Contributory negligence presents practical difficulties despite its conceptual
usefulness. It is challenging for courts to decide whether non-compliance was
intentional or the result of medical experts' poor communication because patients
frequently lack technical knowledge of medical procedures.®? Patients may be
reluctant to ask questions or seek explanation because of the inherent power disparity
between doctors and patients, which makes the evaluation even more difficult.
Inadequate paperwork or ambiguous instructions may also make it difficult to
distinguish between medical oversight and patient negligence. In order to prevent
patients from being unfairly burdened for mistakes resulting from systemic or
communication problems, courts must interpret the theory cautiously. Nevertheless,
contributory negligence remains an essential component of a balanced malpractice
system. It promotes patient engagement in their own treatment, reinforces adherence

to medical advice, and discourages the misuse of legal remedies. At the same time, it

%7 Jacob Mathew v. State of Punjab, (2005) 6 SCC 1 (court emphasises patient vulnerability and
asymmetry).

3 Law Reform (Contributory Negligence) Act 1945 (UK).

3 Liv. Yellow Cab Co., 532 P.2d 1226 (California Supreme Court, 1975).

40 Samira Kohli v. Dr Prabha Manchanda, (2008) 2 SCC 1 (communication and consent
standards elaborated).
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ensures that liability remains proportionate and does not impose unjust responsibility
on healthcare providers for harm partially caused by patients themselves. When
applied with judicial sensitivity, proper evidentiary standards, and clear reasoning,
the doctrine significantly contributes to fairness and accountability in medical

negligence adjudication.

VIII. TOWARDS A BALANCED MALPRACTICE SYSTEM:
ANALYSIS, GAPS, AND REFORM PROPOSALS

A healthy medical malpractice system must carefully balance protecting healthcare
providers' autonomy and professional judgment with guaranteeing significant patient
recompense. In addition to protecting doctors from baseless accusations, unnecessary
litigation, and pressures that encourage defensive treatment, courts are obliged to
protect patients from preventable medical injury. 4! The legal standards used in
medical negligence proceedings must be straightforward, predictable, and responsive
to the practical realities of contemporary medical practice for such an equilibrium to
exist. In India, where healthcare infrastructure is changing quickly, and consumer law
litigation is on the rise, this balance becomes more crucial. This puts pressure on

medical staff as well as opportunities for responsibility.

A number of conceptual gaps still impede consistent and equitable judgment,
notwithstanding the development of jurisprudence. One notable problem is the
uneven implementation of doctrines such Novus Actus Interveniens and Res Ipsa
Loquitur, where courts differ greatly in how they interpret causation, the burden of
proof, and the threshold for inferring negligence.#’In contrast to places that employ
organized legislative or institutional models, Indian courts often rely on general tort
concepts; nevertheless, there is no unique, standardized framework for medical
negligence. This represents a second significant gap. 43 The theories currently in use

were created when medical treatments were simpler, dangers were lower, and

41 Jacob Mathew v. State of Punjab, (2005) 6 SCC 1.
42 Spring Meadows Hospital v. Harjol Ahluwalia, (1998) 4 SCC 39.
43 Kusum Sharma v. Batra Hospital, (2010) 3 SCC 480.
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hospital accountability was more limited, which presents another challenge given the

growing complexity of contemporary medicine. 4

Modern multispecialty care, sophisticated diagnostics, and technologically
demanding interventions frequently fall outside of more traditional theological
classifications. Another issue with expert testimony is that courts frequently
encounter divergent medical viewpoints, which makes it difficult to decide which
medical norm is authoritative.45 Furthermore, the dramatic increase in consumer
litigation following Indian Medical Association v. V.P. Shantha has led to litigants'
over-reliance on these concepts, which may unfairly burden healthcare providers and

promote actions that prioritise legal protection over patient benefit.46

A balanced malpractice framework in India requires a number of measures to solve
these conceptual flaws. First, more precise legal advice would result from the
codification of important negligence theories. To improve judicial consistency, models
like U.S. jury instructions provide comprehensive guidelines for implementing
concepts like Res Ipsa and causation tests. ¥’Second, by learning from the UK's NHS
Resolution and associated risk-management frameworks that prioritize early
settlement, systematic error classification, and patient safety enhancements, India
could gain from standardized medical negligence rules#.Third, there would be fewer
disagreements regarding whether patients completely understood treatment risks or
responsibilities if informed consent procedures were strengthened and formalized.
Examples of such requirements include clearer documentation, communication

checklists, and required disclosure processes.4

Fourth, the appointment of impartial, court-selected medical experts could lessen the
prejudice that comes with contentious expert testimony and assist judges in more

accurately navigating complicated medical evidence.?® Fifth, courts would find it

4 Montgomery v. Lanarkshire Health Board, [2015] UKSC 11 (medical complexity and consent).
4 V. Kishan Rao v. Nikhil Super Speciality Hospital, (2010) 5 SCC 513.

4 Indian Medical Association v. V.P. Shantha, (1995) 6 SCC 651.

47 U.S. Pattern Jury Instructions - Medical Malpractice (various states).

48 NHS Resolution (UK), Framework for Clinical Negligence Scheme.

49 Samira Kohli v. Dr Prabha Manchanda, (2008) 2 SCC 1.

50 State of Haryana v. Smt. Santra, (2000) 5 SCC 182.
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much easier to decide when doctrines like Res Ipsa or contributory negligence should
be used if medical errors were categorized in a systematic way that distinguished
between avoidable errors, non-preventable consequences, and patient-dependent
outcomes.?! Lastly, as judges frequently come across complex medical concepts that
need for specialized knowledge, specialized judicial training in medical jurisprudence
is essential. This kind of training has been suggested in a number of countries and
would greatly prevent doctrinal misapplication. >’Together, these changes support a
more logical, equitable, and effective malpractice system by strengthening patient

rights and medical accountability.
IX. CONCLUSION

The theories of Res Ipsa Loquitur, Novus Actus Interveniens, and Contributory
Negligence have long been used as analytical tools in medical negligence law, but
their significance in modern medical litigation has grown more complex. As
healthcare technology advances and institutional frameworks become more
specialised, courts will encounter increased difficulty in applying classic doctrines to
modern medical realities. The major subject of this paper is the necessity for a
malpractice system that is both fair to patients seeking accountability and mindful of

the practical constraints and hazards inherent in medical practice.

The analysis demonstrates that, while Res Ipsa Loquitur remains an important
evidentiary tool in circumstances when the patient lacks direct proof, its inconsistent
implementation adds to unpredictability. Although Novus Actus Interveniens is
conceptually useful for establishing whether an intervening act breaks the chain of
causation, it frequently fails to account for the multifaceted structure of current
healthcare delivery. Contributory Negligence provides a vehicle for recognising
patient responsibility; however, it must be used with caution, taking into account the

power imbalance and informational asymmetry between doctors and patients.

Overall, the current doctrinal framework is neither completely outmoded nor

altogether inadequate. Rather, it depicts a system in transition —one that aims to strike

51 World Health Organisation (WHO) - Patient Safety Classification (2009).
52 Law Commission of India, 239th Report on “Medical Negligence” (2012).
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a balance between fairness, accountability, and medical autonomy but lacking unified

direction, predictable norms, and systematic application. The route forward

necessitates a more cohesive integration of these concepts with the realities of today's

medical environment, all while upholding the essential ideals of justice, equity, and

patient welfare.

X.

SUGGESTIONS & RECOMMENDATIONS

Develop a Comprehensive National Framework for Medical
Negligence: A standardised nationwide guideline defining when and how
doctrines such as Res Ipsa, NAI, and contributory negligence should apply
will considerably improve consistency among courts. This paradigm

should account for India's medical reality and patient demographics.

Promote Clearer Standards for Causation and Burden of Proof:
Simplified, structured causality tests should be used by courts to help
differentiate between independent intervening causes, normal illness
progression, and avoidable injury. This will improve justice and lessen

judicial ambiguity.

Strengthen Communication and Documentation Practices in Healthcare:
Misunderstandings or poor communication are the root cause of many
negligence claims. Hospitals should make sure that all paperwork is clear,
particularly when it comes to risk disclosures, post-operative counsel, and

informed consent.

Institutionalise the Use of Independent Medical Experts: Courts should
increasingly rely on independent, court-appointed medical experts with
training in forensic evaluation and medico-legal assessment to reduce bias

and misunderstanding resulting from conflicting expert findings.

Categorise Medical Outcomes for Legal Purposes: Courts should apply
doctrines more openly and avoid placing disproportionate blame on either

side by using a methodology that divides outcomes into three categories:
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patient-dependent results, non-preventable problems, and preventable

errors.

Encourage Patient Responsibility through Education: Patients can learn
more about their role in treatment compliance through public awareness
campaigns and hospital-level counselling, which will lessen the number of

situations in which patient behaviour unintentionally causes harm.

Provide Judicial Training in Medical Jurisprudence: Judicial officers
would benefit from focused training to improve their capacity to assess
complex medical evidence because medical negligence cases increasingly

entail sophisticated technology and specialised procedures.

Promote a Culture of Patient Safety Rather Than Blame: To lower
medical errors at the systemic level, legal and healthcare changes should
cooperate. A safety-focused strategy promotes openness and motivates

healthcare facilities to promptly identify and correct mistakes.
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