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R V R [1992] 1 AC 599 HOUSE OF LORDS, UNITED 

KINGDOM: LANDMARK CASE ANALYSIS 

Diya Deb1 

I. ABSTRACT

The decision of the House of Lords in R v R [1992] 1 AC 599 stands as a transformative 

moment in English criminal law. For over two centuries, the common law had accepted the 

proposition, attributed to Sir Matthew Hale in 1736, that a husband could not be guilty of 

raping his wife, on the fiction that marriage entailed irrevocable consent to sexual 

intercourse. This case analysis examines how that doctrine was ultimately dismantled by 

the House of Lords in 1991. The paper traces the factual background of the case and its 

progression through the Crown Court and the Court of Appeal before reaching the House of 

Lords. It identifies the principal legal issues: whether the marital rape immunity formed part 

of English law, whether it could be abolished through judicial development of the common 

law, and whether such abolition would amount to impermissible retrospective 

criminalisation. The competing arguments of the prosecution and the defence are analysed, 

particularly the constitutional objection that reform of this magnitude was a matter for 

Parliament rather than the judiciary. The analysis further examines the reasoning adopted 

by the House of Lords in declaring the immunity obsolete, distinguishing the ratio decidendi 

from obiter dicta. Finally, the paper evaluates the decision’s doctrinal and constitutional 

significance, including its subsequent affirmation by the European Court of Human Rights 

and its role in reinforcing the principles of consent, bodily autonomy, and equality before 

the criminal law. 

II. KEYWORDS
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III. INTRODUCTION  

There is a sentence, buried in a legal textbook published posthumously in 1736, that shaped 

the lives of countless women across the English-speaking world for more than two centuries. 

Sir Matthew Hale, in his Historia Placitorum Coronae, declared that a husband could not 

be guilty of rape upon his lawful wife, because by their mutual matrimonial consent and 

contract the wife had given herself up to her husband in this manner, and she could not 

retract that consent. Hale offered no authority for this proposition. He cited no case, 

no statute, no principle of justice. He stated it as an axiom, a self-evident truth of 

marital life. And for generations, courts treated it exactly that way.  

By 1991, when the case that would become R v R reached the House of Lords, the 

world had changed almost beyond recognition. Married women could own 

property, enter contracts, vote, and divorce. The law had recognised their full legal 

personhood in virtually every domain. And yet, in the domain of their own bodies 

within marriage, the common law still carried Hale’s shadow. A wife could not, in 

the eyes of the law, be raped by her husband. Not because Parliament had said so. 

Not because a court had ever actually decided the question. But because Hale had 

written it down, and generations of judges had assumed it to be true.  

The core problem in R v R was therefore one of profound legal injustice 

masquerading as settled doctrine: whether a legal immunity that had never been 

properly established, that had been progressively eroded by judicial decisions, and 

that was now wholly incompatible with the legal status of women in a modern 

democracy, could be removed by the courts and whether doing so would be 

constitutionally permissible. This case analysis examines those questions with both 

legal rigour and human honesty.  

A. RESEARCH QUESTIONS 

This case analysis is guided by the following research questions: 

1. Whether the marital rape immunity, derived from Hale’s proposition, 

ever constituted a binding rule of English common law? 
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2. Whether the House of Lords acted within constitutionally permissible 

limits in abolishing the immunity through judicial decision rather than 

legislative intervention? 

3. Whether the removal of the marital rape immunity in R v R amounted 

to retrospective criminalisation contrary to the principle of legality and 

Article 7 of the European Convention on Human Rights? 

4. How the House of Lords interpreted the term “unlawful” under the 

Sexual Offences (Amendment) Act 1976 and whether that statutory 

language preserved the marital rape exemption? 

5. What is the broader doctrinal and constitutional significance of R v R for 

the development of the common law and the recognition of bodily 

autonomy within marriage? 

B. OBJECTIVES OF THE STUDY 

The primary objectives of this study are: 

1. To examine the historical foundation and legal status of the marital rape 

immunity and assess whether it was ever authoritatively established as 

a rule of law. 

2. To critically analyse the reasoning adopted by the House of Lords in 

rejecting the immunity, distinguishing between ratio decidendi and 

obiter dicta. 

3. To evaluate the constitutional implications of judicial law-making in 

criminal law, particularly in the context of removing long-standing 

common law doctrines. 

4. To assess the compatibility of the decision with the principle of non-

retrospectivity, including its subsequent affirmation by the European 

Court of Human Rights. 
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5. To explore the doctrinal and normative impact of the judgment on the 

understanding of consent, marriage, and equality before the criminal 

law. 

IV. FACTUAL AND PROCEDURAL BACKGROUND   

The parties are known in the law reports only as R and R, their identities protected 

by the anonymity that surrounds sexual offence proceedings. What the reports do 

tell us is this: they were a married couple who had been living apart since October 

1989, when the wife left the matrimonial home and went to live with her parents. It 

was a marriage that had broken down. The wife had written to her husband 

informing him that she intended to seek a divorce. Whatever legal relationship the 

marriage certificate still created, the human relationship was over.  

On 12 November 1989, the husband went to the home of his wife’s parents. He 

forced his way in, seized his wife, attempted to rape her, and assaulted her, causing 

actual bodily harm. The violence was not incidental; it reflected his assertion of a 

supposed marital entitlement despite the breakdown of the relationship. 

He was charged with attempted rape and assault occasioning actual bodily harm 

contrary to s 47 of the Offences Against the Person Act 1861. His defence, in relation 

to the attempted rape charge, rested entirely on the marital immunity: whatever 

had occurred, he contended, could not in law constitute rape because she was his 

wife. The parties were subsequently divorced in May 1990, a fact noted in the 

procedural history though not determinative of the legal issue before the House of 

Lords. 

At the Crown Court in Leicester, Owen J rejected that argument. He held that the 

marital rape immunity no longer formed part of English law and convicted the 

defendant of attempted rape. 

The defendant appealed to the Court of Appeal, which dismissed the appeal. The 

Court of Appeal agreed with Owen J that the immunity had been so substantially 

eroded by a series of judicial decisions recognising exceptions to it covering 

situations of separation agreements, court injunctions, and pending divorce 
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proceedings that the principle, if it had ever been valid, could no longer be 

sustained. The defendant’s further appeal to the House of Lords was also dismissed, 

unanimously, in October 1991.  

V. LEGAL ISSUES INVOLVED IN THE CASE  

A. Whether the Marital Rape Immunity Was Part of English Law 

The first and foundational issue was whether Hale’s proposition that a husband 

cannot rape his wife had ever been authoritatively established as a binding rule of 

English law, and if so, whether it retained that status in 1991. This required the 

House of Lords to examine the basis upon which courts had treated the immunity 

as settled doctrine and to assess what value, if any, that basis had.  

B. Whether the Immunity Could Be Removed by Judicial Decision  

The second, constitutionally sensitive issue was whether the courts had the power 

to abolish the immunity, or whether doing so would amount to judicial legislation 

a usurpation of the function that properly belongs to Parliament. This issue engaged 

fundamental questions about the separation of powers and the legitimate scope of 

common law development.  

C. Whether Removal of the Immunity Would Be Retrospective  

The third issue was whether convicting the defendant of rape, when the immunity 

had not been formally abolished before the date of his conduct, would constitute 

the retrospective creation of a criminal offence in violation of the principle of 

legality and, more particularly, of Article 7 of the European Convention on Human 

Rights, which prohibits the imposition of a heavier penalty than that applicable at 

the time of the offence.  

D. The Definition of Rape and the Role of Consent  

A subsidiary but important issue concerned the statutory definition of rape under 

English law and whether, even setting aside the marital immunity, the facts 

disclosed an offence. The Sexual Offences (Amendment) Act 1976 defined rape as 

unlawful sexual intercourse with a woman without her consent. The word 
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‘unlawful’ had long been understood by some as a reference to intercourse outside 

marriage, implicitly preserving the immunity through statutory language. The 

House of Lords was required to address whether that interpretation was correct. 

VI. ARGUMENTS ADVANCED BY THE PARTIES  

A. Arguments of the Crown (Prosecution)  

The prosecution’s case rested on two interlocking arguments, both directed at the 

proposition that the marital rape immunity was a historical curiosity that had no 

legitimate place in modern law and had, in any event, already been effectively 

abandoned.  

1. The prosecution argued that Hale’s proposition had never been judicially 

confirmed as a binding rule of English law. It had been stated in a 

textbook, repeated in subsequent cases largely without examination, and 

treated as settled through a kind of institutional inertia rather than 

through principled legal reasoning. A doctrine that rested on the fiction 

of irrevocable matrimonial consent was fundamentally inconsistent with 

the modern legal status of women: married women could own property, 

enter contracts independently, and sue and be sued in their own names. 

The premise upon which the immunity was founded that a wife’s legal 

personality was subsumed within that of her husband had long since 

been repudiated by Parliament. 

2. The prosecution relied on the progressive erosion of the immunity 

through a line of decided cases recognising exceptions to it. Courts had 

already held that the immunity did not apply where there was a judicial 

separation, a separation agreement, a court injunction, or pending 

divorce proceedings. The prosecution argued that these exceptions had 

so undermined the principle that nothing of substance remained; the 

immunity, if it had ever been valid, had been whittled away to nothing. 

To hold the immunity extant would be to honour a legal ghost. 
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B. Arguments of the Defendant (Appellant)  

The defendant’s arguments before the House of Lords were advanced with skill and 

were not without constitutional substance, even if their practical implications were 

troubling. They operated at two levels: the legal and the constitutional.  

At the legal level, the defence submitted that the marital rape immunity was indeed 

a well-established rule of English common law. It had been recognised in textbooks, 

assumed in judicial decisions, and had never been authoritatively overruled. The 

exceptions that the prosecution relied upon were simply that exceptions which, by 

their existence, necessarily presupposed the continued validity of the underlying 

rule. If the immunity did not exist, there would have been nothing to carve 

exceptions out of.  

At the constitutional level, the defence raised a more serious and enduring concern:  

that abolishing the immunity was a matter for Parliament, not the courts. The 

marital rape immunity had existed, on the defence’s case, as a rule of substantive 

criminal law for over two centuries. To remove it by judicial decision, at a time when 

Parliament had conspicuously refrained from doing so despite multiple reports 

recommending reform, was to usurp the legislative function. Courts, on this view, 

may develop and clarify the law; they may not create new criminal offences or, by 

analogy, remove immunities from existing ones.  

That power belongs to the elected legislature alone. 

VII. RESEARCH AND ANALYSIS  

A. The Legal Status of Hale's Proposition: Doctrine Built on Sand  

The House of Lords began by scrutinising the foundation on which the marital rape 

immunity rested, and what they found was remarkably thin. Hale’s proposition was 

not the product of a decided case. It was the opinion of one judge, expressed in a 

posthumously published treatise, without citation of any authority. Lord Keith of 

Kinkel, who delivered the principal speech, traced the history of the immunity with 

care and concluded that it had ‘never been the subject of a judicial decision’ in the 

strict sense. 
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What had happened, instead, was that courts had repeated Hale’s statement with 

the deference that a distinguished legal authority naturally commands, and it had 

gradually acquired the patina of settled law through accumulated repetition rather 

than through reasoned affirmation. This is a well-recognised phenomenon in the 

common law: a principle that is stated often enough, and assumed in enough 

judicial decisions, begins to feel like bedrock. But assumption is not analysis, and 

repetition is not authority. When the House of Lords looked carefully, they found 

that no court had ever squarely decided that the immunity. 

Furthermore, the premise of the immunity that marriage constituted an irrevocable 

grant of consent to sexual intercourse was not merely out of date. It was legally 

incoherent by 1991. Marriage in English law had evolved profoundly. A wife was 

not her husband’s property. She could own land, sue him in court, and leave him. 

The idea that by marrying she had permanently surrendered her right to withhold 

consent to sex was wholly inconsistent with the legal framework within which 

marriage now operated. The immunity was, therefore, not merely antiquated; it was 

already contradicted by the principles of the very legal system it claimed to inhabit. 

B. Whether Judicial Removal Was Constitutionally Permissible  

This was the most difficult issue, and the House of Lords engaged with it seriously. 

The defence’s argument that criminal law reform of this kind requires 

parliamentary action is not a weak one. It reflects a genuine constitutional value: 

that the creation and abolition of criminal liability should be subject to democratic 

deliberation, not judicial unilateralism. 

Their Lordships’ response was careful and important. They did not claim that 

judges may create new criminal offences. Rather, they held that what they were 

doing was different in kind: they were not extending the law of rape to cover 

conduct that had previously been lawful. They were removing an anomalous and 

unjustified exception to a general rule that already existed. The offence of rape 

applied to all men. What the marital immunity did was carve out a special 

exemption for husbands. The courts, in removing that exemption, were not making 

law; they were restoring the law to its proper and principled state.  



883                            LawFoyer International Journal of Doctrinal Legal Research                       [Vol. IV Issue I]                                                                                                                                                       
 

 
© 2026. LawFoyer International Journal of Doctrinal Legal Research                         (ISSN: 2583-7753) 

                      

Lord Keith put it with characteristic precision. He observed that it was for the courts 

to remove a common law fiction which had become an anachronism of the criminal 

law and that such removal was well within the legitimate scope of judicial 

development of the common law.  The common law is not a static code; it develops 

incrementally through judicial decision. Courts have always had the power to 

recognise that a previously assumed rule is not, in fact, a rule at all and to say so. 

That is not legislation. That is the common law functioning as it has always 

functioned. 

C. The Meaning of 'Unlawful' and the Statutory Question  

The Sexual Offences (Amendment) Act 1976 defined rape as ‘unlawful’ sexual 

intercourse without consent. The defence argued that the word ‘unlawful’ was a 

deliberate statutory preservation of the marital immunity that Parliament had 

encoded the immunity into statute by defining rape as intercourse that is unlawful, 

meaning outside marriage. 

The House of Lords rejected this interpretation. Lord Keith held that the word 

‘unlawful’ in the 1976 Act did not carry any such technical meaning; it was simply 

surplusage, added as a matter of traditional drafting style to emphasise that the 

prohibited act was one that the law condemned. It did not reflect a parliamentary 

intention to codify the marital immunity. Had Parliament intended to preserve the 

immunity, it would have said so explicitly. The word ‘unlawful’ could not bear the 

weight that the defence sought to place upon it. 

D. The Erosion of the Immunity Through Judicial Exception  

The House of Lords also traced the line of cases in which courts had already carved 

exceptions out of the immunity. In R v Clarke (1949), the court held that the 

immunity was inapplicable where a court had granted a separation order. In R v 

Miller (1954), it was held that a separation agreement sufficed. In R v O’Brien (1974), 

pending divorce proceedings were enough. These exceptions were not simply 

pragmatic qualifications to an otherwise valid rule. They were, as the House of 

Lords recognised, the incremental judicial recognition that the premise underlying 

the immunity that marriage constitutes irrevocable consent was increasingly 
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untenable. The exceptions, taken together, had drained the immunity of any 

principled content. What remained by 1991 was a rule that applied only in the 

narrow and increasingly absurd circumstance where a couple was separated and 

actually living apart, but neither had taken any formal legal steps. It was, in 

substance, a legal relic. 

VIII. JUDGMENT  

A. Ratio Decidendi  

The ratio decidendi of R v R is clear and can be stated precisely: the marital rape 

immunity the proposition that a husband cannot in law be guilty of raping his wife 

does not form part of the law of England and Wales. A husband who has sexual 

intercourse with his wife without her consent is guilty of rape. The House of Lords 

so held unanimously. 

Lord Keith, delivering the leading speech, stated the principle in terms that have 

become canonical: The fiction of implied consent has no useful purpose to serve 

today in the law of rape. It is a fiction the continuance of which involves injustice to 

the wife. We take the view that the time has come for this fiction to be discarded... 

the husband’s immunity, as it is called, has no place in the modern law of marriage.  

The ratio rests on two distinct but complementary grounds. First, the immunity was 

never properly established as a rule of law; it rested on an unexamined assumption 

derived from a textbook. Second, even if it had once been a valid rule, it had been 

so thoroughly eroded by subsequent judicial decisions that it could no longer be 

regarded as subsisting. Either ground, taken alone, was sufficient. Together, they 

were conclusive. 

The court also held, in relation to the statutory question, that the word ‘unlawful’ 

in the Sexual Offences (Amendment) Act 1976 did not incorporate the marital 

immunity into statute. Marital rape was, therefore, an offence under the law as it 

stood on the date of the defendant’s conduct.  
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B. Obiter Dicta  

Several important observations in the speeches of their Lordships fall within the 

category of obiter dicta remarks that, while illuminating the reasoning, were not 

necessary to the decision.  

First, their Lordships acknowledged, but did not finally resolve, the extent to which 

judicial development of the criminal law is constitutionally permissible in other 

contexts. The speeches are careful not to claim an unlimited power for courts to 

reshape the criminal law. Lord Keith’s observation that the courts were performing 

their duty in removing a fiction from the law was offered in the specific context of 

marital rape and should not be read as a general licence for judicial activism in 

criminal law. 

Second, Lord Lane CJ in the Court of Appeal had made observations about the 

relationship between marriage and sexual autonomy that went beyond the strict 

legal question. He remarked that marriage is in modern times regarded as a 

partnership of equals and that there is no room in such a partnership for the notion 

that the wife submits herself irrevocably to sexual intercourse in all circumstances. 

This observation, while supporting the conclusion, was broader than necessary to 

decide the case and anticipates the legislative and social changes that followed. 

Third, Lord Keith left open the question of whether the same reasoning would apply 

in all circumstances where a couple was cohabiting and had not separated. The 

judgment, strictly read, decides that the immunity does not apply on the facts of 

this case. Its broader implications for couples who remain in the matrimonial home, 

for example were matters for later development. This deliberate caution was 

appropriate; the House of Lords was deciding a case, not drafting a statute. 

IX. CONCLUSION AND COMMENTS  

R v R is a landmark case in the most complete sense of the word. It changed the law, 

it changed lives, and it said something true and important about the nature of 

marriage and consent that the law had been avoiding for more than two centuries. 
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To understand why it matters, it is worth pausing not just on the legal analysis, but 

on the human reality that the case confronted.  

A woman left her husband. She moved to her parents’ house. She told him she 

wanted a divorce. He broke in and assaulted her. And the law, as it stood, might 

have told her that because she had once said ‘I do’, none of that could amount to 

rape. That is not an abstraction or a hypothetical. That was the legal position that 

the House of Lords was asked to sustain. They refused, and they were right to 

refuse.  

The judgment’s landmark status rests on several foundations. The first is its 

doctrinal importance: it settled, finally and authoritatively, that the marital rape 

immunity was not part of English law. The second is its methodological 

significance: the House of Lords demonstrated that courts can, and sometimes must, 

confront and correct legal fictions that have hardened into doctrine through 

repetition rather than reason. 

The third foundation is the judgment’s subsequent vindication by the European 

Court of Human Rights. The defendant challenged his conviction in Strasbourg, 

arguing that it violated Article 7 of the Convention the prohibition on retrospective 

criminal law. The European Court rejected that argument in SW v United Kingdom 

and CR v United Kingdom in 1995. The Court held that the progressive 

development of the common law the gradual recognition through judicial exception 

that the immunity was untenable made the outcome of the case foreseeable to an 

appropriately advised defendant. There was no violation of Article 7 because no 

retrospective law had been applied; rather, the courts had clarified what the law 

already prohibited. 

The fourth foundation of the case’s landmark status is its legislative legacy. 

Parliament enacted section 142 of the Criminal Justice and Public Order Act 1994, 

which removed the word ‘unlawful’ from the definition of rape and thereby 

ensured that no statutory basis for the immunity could be argued in the future. The 

Sexual Offences Act 2003 further consolidated and modernised the law, providing 

a clear statutory definition of rape that applies without any matrimonial exception. 
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Finally, and perhaps most importantly, R v R matters for what it said about the 

nature of consent. Consent to marriage is not consent to sex. Consent given in the 

past is not consent to future acts. Consent is a present, living, revocable expression 

of a person’s autonomous will not a historical transaction that exhausts itself at the 

altar. By recognising this by saying that a wife is a person, not a piece of property 

transferred at marriage the House of Lords aligned English law with a truth that 

had always been obvious outside the law’s peculiar confines. 

It is sometimes said that the law follows society, and that courts are slow to 

recognise what everyone else already knows. R v R is, in a sense, evidence of that. 

It took until 1991 for the highest court in England and Wales to say what had long 

been apparent: that marriage does not deprive a woman of her right to say no. But 

it is also evidence of something else that when courts do have the courage to 

confront a long-standing injustice, even one embedded in the common law for 

generations, they can change the world. Or at least, they can change the law so that 

it better reflects the world as it actually is. 
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