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STRUCTURED SENTENCING VS. JUDICIAL DISCRETION:
GLOBAL TRENDS AND INDIAN PRACTICE

Sarthaka Kumar Rath!

I. ABSTRACT

Sentencing constitutes one of the most critical stages of criminal justice administration, reflecting
the balance between legal certainty and individualized justice. Across jurisdictions, criminal
justice systems struggle to reconcile structured sentencing frameworks, designed to ensure
consistency and proportionality, with judicial discretion, which allows courts to tailor punishment
according to the circumstances of each case. This article undertakes a comparative examination of
global sentencing models, analyzing structured sentencing systems developed in jurisdictions
such as the United States and the United Kingdom, where sentencing guidelines and commissions
seek to reduce disparity and enhance transparency. In contrast, the Indian sentencing framework
remains largely discretion-driven, with limited statutory guidance under the BNS and BNSS.
Judicial pronouncements, particularly through doctrines evolved by the Supreme Court of India,
have attempted to introduce principles such as proportionality, individualized sentencing, and the
“rarest of rare” standard in capital punishment cases. However, absence of formal sentencing
quidelines has resulted in concerns regarding inconsistency, unpredictability, and potential
arbitrariness. The study evaluates international best practices, including sentencing grids,
advisory guidelines, and sentencing councils, to assess their relevance for India. It arques that an
optimal sentencing model lies not in eliminating judicial discretion but in structuring it through
principled frameworks that promote uniformity while preserving judicial independence. The
article concludes by proposing the establishment of a national sentencing commission in India,
capable of harmonizing sentencing practices with constitutional values, human rights standards,

and contemporary criminological insights.

1 Research Scholar, Student at School of Law KIIT Deemed to be University, Bhubaneswar, Odisha
(India). Email: sarthakrath1998@gmail.com
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III. INTRODUCTION

Sentencing represents the decisive stage of the criminal justice process where abstract
legal norms are translated into concrete punishment.? While conviction determines guilt,
sentencing determines justice. 3 Across modern legal systems, courts continuously
confront a fundamental dilemma: whether punishment should follow a structured
framework ensuring uniformity or remain subject to judicial discretion enabling
individualized justice.* This debate has emerged as one of the most significant issues in
contemporary criminal jurisprudence.

Historically, sentencing was almost entirely discretionary.5 Judges exercised broad
authority to determine punishment within statutory limits, guided primarily by
experience and moral judgment rather than formalized rules. However, growing
concerns regarding sentencing disparity, arbitrariness, and unequal treatment prompted
several jurisdictions to adopt structured sentencing models.® Countries such as the
United States institutionalized sentencing guidelines through sentencing commissions,
while the United Kingdom introduced structured advisory frameworks to promote
consistency and transparency.”

In contrast, the Indian sentencing framework continues to rely predominantly on judicial
discretion. Neither the BNS nor the BNSS prescribes comprehensive sentencing
standards. Consequently, courts exercise wide discretionary powers, leading to

variations in sentencing outcomes even in similar factual circumstances. The Supreme

2 Andrew Ashworth, Sentencing and Criminal Justice (6th edn., Cambridge University Press 2015).

3 H.L.A. Hart, Punishment and Responsibility (2nd edn., Oxford University Press 2008).

4 Andrew von Hirsch, Doing Justice: The Choice of Punishments (Northeastern University Press 1976).
5 Marvin E. Frankel, Criminal Sentences: Law Without Order (Hill and Wang 1973).

6 United States Sentencing Reform Act of 1984.

7 United States Sentencing Commission, Guidelines Manual.
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Court of India has attempted to develop guiding principles through judicial precedents,

emphasizing proportionality, reformative justice, and individualized sentencing.

This article examines global sentencing practices through comparative analysis and

evaluates whether India requires a structured sentencing framework capable of balancing

consistency with flexibility.® The study situates sentencing reform within constitutional

values, criminological theory, and international human rights standards.

A. Research Objectives

This study aims to examine the evolving tension between structured sentencing and

judicial discretion through a comparative and doctrinal analysis. Specifically, it seeks to:

1.

Analyse global sentencing models, particularly in jurisdictions such as the
United States and the United Kingdom, to understand the operation of
structured sentencing frameworks.

Evaluate the Indian sentencing system, which is predominantly discretion-
driven, and assess its implications for consistency, proportionality, and
fairness.

Identify the limitations arising from the absence of formal sentencing
guidelines in India.

Examine international best practices to determine their relevance within the
Indian constitutional and socio-legal context; and

Propose institutional reform through the establishment of a national
sentencing commission to structure judicial discretion while preserving

judicial independence.

B. Research Questions

This study is guided by the following research questions:

1.

To what extent can uniform sentencing frameworks coexist with the principle

of judicial independence?

8 Law Commission of India, Reports on Sentencing Reform.
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2. Does the exercise of broad judicial discretion in sentencing contribute to
inconsistency and inequality before law in India?
3. Should India adopt a formal sentencing framework, such as a sentencing

commission or structured guidelines, to regulate judicial discretion?

The tension between structured sentencing and judicial discretion raises critical

questions.
C. Research Methodology

This study adopts a doctrinal and comparative legal research methodology to examine
the relationship between structured sentencing and judicial discretion. The doctrinal
component involves analysis of primary legal sources, including statutory provisions
under Indian criminal law, and judicial decisions of the Supreme Court of India that have
shaped sentencing principles. In addition, relevant case law and statutory frameworks
from jurisdictions such as the United States and the United Kingdom are examined to
understand the development and operation of structured sentencing systems.

The comparative approach enables evaluation of different sentencing models across
jurisdictions, focusing on sentencing guidelines, institutional mechanisms, and judicial
practices. Secondary sources, including academic literature, Law Commission reports,
and policy documents, are also relied upon to contextualize the analysis and assess
reform proposals.

This methodological framework is adopted to identify best practices and evaluate their
applicability within the Indian legal and constitutional context, while ensuring a

balanced assessment of both structured sentencing and judicial discretion.
D. Literature Review

Scholarly discourse on sentencing has evolved alongside broader transformations in
criminal justice philosophy. Early theoretical foundations emphasized punishment as
moral retribution, but modern scholarship increasingly examines sentencing as a policy

instrument shaped by social, institutional, and constitutional considerations.
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Andrew Ashworth’s seminal work on sentencing theory highlights that unchecked
judicial discretion may produce inconsistency and undermine public confidence in the
justice system.? He argues that structured sentencing does not eliminate discretion but
channels it through rational principles. Similarly, Michael Tonry observes that sentencing
guidelines emerged primarily as a response to disparity and mass incarceration concerns
in Western jurisdictions.0

Comparative studies demonstrate that structured sentencing reforms in Canada,
Australia, and South Africa aim to harmonize sentencing outcomes while retaining
judicial flexibility. These jurisdictions employ advisory guidelines rather than rigid
mandatory systems, reflecting a global shift toward “structured discretion.”

In the United States, federal sentencing guidelines introduced during the late twentieth
century significantly reduced disparity but also attracted criticism for excessive rigidity
and diminished judicial autonomy. ™ Subsequent jurisprudence restored partial
discretion, illustrating the complex balance between rule-based sentencing and
individualized justice.

Indian scholarship identifies sentencing as one of the least codified areas of criminal law.
The Law Commission of India has repeatedly noted absence of statutory sentencing
policy and recommended development of structured guidelines to promote
proportionality and predictability.1? Judicial decisions such as Bachan Singh v. State of
Punjab and Machhi Singh v. State of Punjab attempted to rationalize capital sentencing
through doctrinal standards, yet scholars argue that broader sentencing inconsistencies
persist.

Recent academic literature also emphasizes human rights perspectives, asserting that
sentencing must conform to proportionality, dignity, and fairness principles recognized

under international norms. The United Nations Office on Drugs and Crime advocates

2 Andrew Ashworth, Sentencing and Criminal Justice (Cambridge University Press, 2015).

10 Michael Tonry, Sentencing Matters (Oxford University Press, 1996).

1 Kate Stith & José A. Cabranes, Fear of Judging: Sentencing Guidelines in the Federal Courts (University
of Chicago Press, 1998).

12 Law Commission of India, 2624 Report on the Death Penalty (2015).
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evidence-based sentencing practices to reduce prison overcrowding and ensure equitable
punishment.13

Despite extensive global experimentation with sentencing models, consensus remains
elusive. The literature suggests that neither absolute discretion nor rigid structuring
adequately achieves justice; instead, contemporary systems increasingly adopt hybrid
models combining judicial reasoning with institutional guidance. This comparative

insight forms the analytical foundation of the present study.
IV. CONCEPTUAL FRAMEWORK OF SENTENCING THEORIES

Sentencing principles are deeply rooted in philosophical theories of punishment which
shape judicial reasoning and legislative policy across jurisdictions. Modern sentencing
systems generally reflect a combination of retributive, deterrent, reformative, preventive,
and restorative objectives rather than adherence to a single theoretical model.14

The retributive theory views punishment as moral accountability proportionates to the
gravity of the offence. Structured sentencing frameworks often rely on proportionality
derived from retributive ideals, ensuring that similar offences attract comparable
punishments. However, excessive rigidity risks ignoring individual circumstances.1
The deterrent theory, emphasizing prevention of future crimes through fear of
punishment, is historically justified mandatory minimum sentences. Comparative
experiences demonstrate that purely deterrence-based sentencing frequently produces
disproportionate outcomes without significantly reducing crime rates.1¢

In contrast, the reformative theory, strongly recognized in Indian constitutional
jurisprudence, prioritizes rehabilitation of offenders. Indian courts have repeatedly
emphasized that punishment should not merely be punitive but corrective and socially

reintegrative. 17 The restorative justice approach, increasingly adopted worldwide,

13 United Nations Office on Drugs and Crime (UNODC), Handbook on Strategies to Reduce Prison
Overcrowding (2013).

14 Andrew Ashworth, Sentencing and Criminal Justice (6th edn., Cambridge University Press 2015).
15 H.L.A. Hart, Punishment and Responsibility (2nd edn., Oxford University Press 2008).

16 Mirko Bagaric, Punishment and Sentencing: A Rational Approach (Cavendish Publishing 2001).
17 United Nations Office on Drugs and Crime, Handbook on Restorative Justice Programmes (2006).
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focuses on repairing harm through victim participation, mediation, and community
reconciliation. Structured sentencing systems today attempt to incorporate restorative
options within formal legal frameworks.™8

Thus, the central conceptual challenge lies in harmonizing proportionality and
individualization precisely the debate between structured sentencing and judicial

discretion.
V. GLOBAL MODELS OF STRUCTURED SENTENCING

A. Sentencing Guidelines in the United States

The United States pioneered structured sentencing through the establishment of the
United States Sentencing Commission in 1984 under the Sentencing Reform Act of 1984.
Sentencing grids classify offences according to severity and offender criminal history,
thereby reducing judicial disparity.

While guidelines initially operated as mandatory, later judicial decisions restored
discretion after concerns arose regarding excessive rigidity and prison overcrowding.
The American experience demonstrates that structured sentencing must remain flexible

to preserve judicial independence.
B. Sentencing Council Model in the United Kingdom

The United Kingdom adopted a balanced model through the Sentencing Council, issuing
advisory guidelines rather than binding mandates. Judges must consider prescribed
factors but retain authority to depart where justice requires. This model successfully
combines transparency, accountability, and individualized sentencing, making it widely

regarded as a model of “structured discretion.”
C. Other Comparative Jurisdictions

Countries such as Canada, Australia, and South Africa employ hybrid sentencing

frameworks incorporating judicial guidelines, appellate review standards, and

18 United States Sentencing Commission, empirical reports on sentencing outcomes.
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proportionality principles. Global trends indicate movement away from unregulated

discretion toward guided judicial reasoning.

D. Indian Sentencing Practice

1.

2.

3.

Statutory Framework: Indian criminal law provides punishment ranges but
rarely prescribes sentencing methodology. The Bharatiya Nyaya Sanhita, 2023
specifies maximum penalties, while procedural provisions under the Bharatiya
Nagarik Suraksha Sanhita, 2023 grant courts wide discretion in determining
the quantum of punishment. Notably, despite replacing the earlier statutory
framework, these enactments do not introduce structured sentencing
guidelines, and the absence of comprehensive sentencing methodology
continues under the present regime. Absence of statutory sentencing criteria
leaves judges to rely on personal reasoning, precedent, and socio-legal
considerations.

Judicial Development of Sentencing Principles: The Supreme Court of India
has attempted to evolve sentencing jurisprudence through landmark decisions.
In Bachan Singh v. State of Punjab?®, the Court introduced the “rarest of rare”
doctrine governing capital punishment, emphasizing individualized
sentencing. Later, Machhi Singh v. State of Punjab? clarified aggravating and
mitigating factors. Indian courts have also recognized:

e Proportionality,

e Reformative justice,

e Consideration of socio-economic background,

e Victim impact and societal interest.

Despite these developments, sentencing outcomes often remain inconsistent

due to absence of institutional guidelines.

Problems of Judicial Discretion in India: Key challenges include:

19 Bachan Singh v. State of Punjab, (1980) 2 SCC 684; AIR 1980 SC 898.
20 Machhi Singh v. State of Punjab, (1983) 3 SCC 470; AIR 1983 SC 957.
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e Sentencing disparity among similarly situated offenders.

e Lack of reasoning in sentencing orders.

e Regional variations in punishment severity.

e Overcrowding of prisons due to inconsistent sentencing policies.

e Limited empirical data guiding judicial decisions.

Judicial discretion, though essential, may inadvertently produce inequality when

unsupported by structured standards.

COMPARATIVE EVALUATION: STRUCTURED SENTENCING VS

JUDICIAL DISCRETION

Comparative analysis reveals that neither extreme rigidity nor unrestricted discretion

adequately serves justice.

Structured Sentencing

Judicial

Discretion

Promotes uniformity

Ensures
individualized

justice

Enhances transparency

Allows
contextual

flexibility

Reduces arbitrariness

Protects judicial

independence

Risk of mechanical justice

Risk of

inconsistency

Global practice increasingly favors structured discretion, where guidelines assist but do

not bind judges. India currently lies toward the discretionary end of this spectrum,

highlighting the need for calibrated reform.
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A. Challenges in Introducing Structured Sentencing in India

The introduction of a structured sentencing framework in India is not merely a technical
reform but a complex institutional transformation. It raises significant constitutional,

socio-economic, and administrative concerns that must be carefully addressed.
1. Judicial Independence

One of the foremost concerns is the potential impact of structured sentencing on judicial
independence, which has been recognized as a basic feature of the Constitution by the
Supreme Court in cases such as Kesavananda Bharati v. State of Kerala?!. Sentencing is
traditionally viewed as an intrinsic judicial function, allowing judges to exercise
discretion based on the facts and circumstances of each case.??

Rigid or mandatory sentencing frameworks may be perceived as legislative
encroachment upon this domain, thereby undermining the autonomy of the judiciary.?3
Even advisory guidelines, if applied mechanically, risk reducing judges to mere
implementers of predetermined outcomes.?* Therefore, any structured sentencing model
in India must be carefully designed to preserve judicial discretion while guiding it

through principled standards rather than binding constraints.?>
2. Diversity of Social Conditions

India’s vast socio-economic, cultural, and regional diversity presents a unique challenge
to uniform sentencing frameworks.?¢ Factors such as poverty, illiteracy, caste dynamics,
gender inequalities, and regional disparities significantly influence both the nature of
offences and the circumstances of offenders.

A rigid sentencing structure may fail to account for these contextual realities, resulting in

disproportionate or unjust outcomes. For instance, offences arising out of economic

21 Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225.

2 M.P. Jain, Indian Constitutional Law, 8th ed. (LexisNexis, 2018).

2 State of Punjab v. Prem Sagar, (2008) 7 SCC 550.

24 Soman v. State of Kerala, (2013) 11 SCC 382.

% Law Commission of India, Report No. 47: The Trial and Punishment of Social and Economic Offences
(1972).

26 Upendra Baxi, The Future of Human Rights (Oxford University Press, 2002).
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distress or social marginalization may require a more nuanced and rehabilitative
approach. Hence, any sentencing reform must incorporate flexibility to accommodate
individual circumstances, ensuring that uniformity does not come at the cost of

substantive justice.
3. Institutional Capacity

The successful implementation of structured sentencing depends heavily on robust
institutional capacity.?” Sentencing commissions in jurisdictions such as the United States
and the United Kingdom rely extensively on empirical data, criminological research, and
continuous monitoring of sentencing trends.?8

In India, however, the absence of comprehensive sentencing data, limited research
infrastructure, and inadequate coordination between judicial, executive, and research
bodies pose serious challenges.?’ Establishing a functional sentencing framework would
require investment in data collection mechanisms, digitization of court records, and
development of interdisciplinary expertise involving law, criminology, sociology, and
statistics. Without such institutional support, sentencing guidelines risk being ineffective

or disconnected from ground realities.
4. Legislative Inertia

Despite repeated recommendations by the Law Commission of India, India has not
enacted comprehensive sentencing legislation. Various reports have highlighted the
urgent need for structured sentencing guidelines to address inconsistency and

arbitrariness.30

27 United States Sentencing Commission, Guidelines Manual (Washington, D.C,, latest ed.), illustrating
the role of empirical data and research in structured sentencing.

28 Sentencing Council, About the Sentencing Council and Sentencing Guidelines, demonstrating
evidence-based sentencing reforms in the United Kingdom.

2 Law Commission of India, Report No. 262: The Death Penalty (2015), highlighting the absence of
comprehensive sentencing data and recommending a coherent sentencing framework based on empirical
research.

30 Law Commission of India, Report No. 47: The Trial and Punishment of Social and Economic Offences
(1972), recommending structured sentencing principles.
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However, legislative inaction has resulted in continued reliance on judicial discretion
without adequate statutory guidance. This inertia may be attributed to competing
legislative priorities, political sensitivities surrounding criminal justice reforms, and the
complexity of designing a universally acceptable framework. 31 Overcoming this
challenge requires sustained political will and informed policymaking based on

empirical evidence and comparative experiences.32

VII. SUGGESTIONS AND RECOMMENDATIONS: TOWARDS A
SENTENCING COMMISSION IN INDIA

In light of the challenges identified, the establishment of a dedicated Sentencing
Commission in India emerges as a viable and necessary reform. Drawing upon
comparative models, such a body can play a crucial role in structuring judicial discretion

while maintaining flexibility and fairness.

1. Formulation of Advisory Sentencing Guidelines: The Commission should
develop non-binding, advisory sentencing guidelines that provide a structured
framework for judicial decision-making. These guidelines would outline
recommended sentencing ranges for various offences while allowing courts to
depart from them with recorded reasons.3? Such an approach would enhance
consistency without compromising judicial independence.

2. Development of Sentencing Databases: A central function of the Commission
would be to create and maintain a comprehensive sentencing database, capturing

information on offences, offender profiles, judicial reasoning, and sentencing

31 State of Punjab v. Prem Sagar, (2008) 7 SCC 550, where the Supreme Court emphasized the need for
legislative guidance on sentencing.

32 Soman v. State of Kerala, (2013) 11 SCC 382, underscoring inconsistencies in sentencing and the
necessity of statutory standards.

3 Law Commission of India, Report No. 262: The Death Penalty (2015), recommending the establishment
of a Sentencing Commission and the development of structured sentencing guidelines to ensure
consistency and fairness.
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outcomes. 3 This data-driven approach would enable evidence-based policy
formulation, facilitate transparency, and assist courts in identifying prevailing
sentencing patterns.

Identification of Aggravating and Mitigating Factors: The Commission should
systematically identify and classify aggravating and mitigating factors relevant to
sentencing. Clear articulation of such factors such as the nature of the offence,
degree of harm, intent, prior criminal record, and socio-economic background —
would promote uniformity in judicial reasoning and reduce arbitrariness in
sentencing decisions.3

Promotion of Proportionality and Consistency: Ensuring that punishment is
proportionate to the gravity of the offence and consistent across similar cases
should be a central objective. The Commission can achieve this by developing
sentencing grids or indicative ranges that align punishment with offence severity
and culpability, thereby reinforcing the principle of equality before law.3¢
Periodic Review of Sentencing Trends: Sentencing practices must evolve in
response to changing social conditions, crime patterns, and legislative
developments. The Commission should periodically review sentencing trends and
revise guidelines accordingly. This dynamic approach would ensure that the
sentencing framework remains relevant, responsive, and aligned with
contemporary standards of justice.3”

Incorporation of Restorative Justice Options: Recognizing the growing
importance of restorative justice, the Commission should integrate mechanisms

such as victim-offender mediation, community service, and compensation into

34 United States Sentencing Commission, Federal Sentencing Guidelines Manual (1987-present),
providing a comparative model of structured sentencing based on empirical data and advisory
guidelines.

% Sentencing Council, Sentencing Guidelines (Coroners and Justice Act 2009), illustrating the formulation
of advisory guidelines, sentencing ranges, and periodic review of sentencing practices.

% State of Punjab v. Prem Sagar, (2008) 7 SCC 550, emphasizing the necessity of rational and consistent
sentencing policies in India.

3 Soman v. State of Kerala, (2013) 11 SCC 382, highlighting the importance of proportionality,
consideration of aggravating and mitigating factors, and structured judicial discretion.
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sentencing frameworks. These alternatives not only reduce reliance on
incarceration but also promote reconciliation, victim satisfaction, and offender

rehabilitation.38
VIII. CONCLUSION

The debate between structured sentencing and judicial discretion reflects a deeper
struggle within criminal justice systems to balance equality with fairness. Comparative
global experience demonstrates that effective sentencing policy lies neither in rigid
mechanization nor unrestricted discretion but in a nuanced framework of guided judicial
reasoning.

India’s reliance on broad judicial discretion has enabled individualized justice but
simultaneously produced disparities and uncertainty. While judicial precedents have
partially filled the normative vacuum, absence of institutional sentencing policy
continues to undermine consistency and transparency.

Adopting a model of structured discretion through a national sentencing commission can
harmonize sentencing practices with evolving constitutional mandates, human rights
norms, and modern criminological insights. Such reform would strengthen public
confidence in the criminal justice system while preserving the essential role of judicial

wisdom in administering justice.
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