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THE ROLE OF ALTERNATE DISPUTE RESOLUTION IN 

FACILITATING CROSS-BORDER TRADE AND 

INVESTMENT: AN INDIAN PERSPECTIVE 

Aditya Kumar1 

I. ABSTRACT

This paper examines the role of Alternative Dispute Resolution (ADR), particularly 

arbitration and mediation, in facilitating cross-border trade and investment in India. The study 

addresses the central problem of inefficiencies in traditional litigation systems, which often 

deter foreign investors due to delays, high costs, and jurisdictional complexities. Adopting a 

doctrinal research methodology, the paper analyses statutory frameworks including the 

Arbitration and Conciliation Act, 1996, the Mediation Act, 2023, and relevant judicial 

precedents, alongside international instruments such as the UNCITRAL Model Law and the 

New York Convention. The research argues that while India has made significant progress in 

aligning its ADR framework with global standards, structural and institutional deficiencies 

continue to hinder its effectiveness in cross-border dispute resolution. Key challenges include 

delays in enforcement, judicial intervention, lack of institutional capacity, and limited adoption 

of technology-driven dispute resolution mechanisms. The paper concludes that strengthening 

ADR mechanisms is essential for enhancing investor confidence and promoting international 

trade. It recommends targeted reforms, including institutional strengthening, greater judicial 

restraint, enhanced digital infrastructure, and capacity-building initiatives for arbitrators and 

mediators. By addressing these challenges, India can position itself as a competitive and reliable 

global arbitration hub. 

II. KEYWORDS

Alternative Dispute Resolution, International Arbitration, Arbitration and 
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III. INTRODUCTION
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International trade and foreign investment depend on strong, reliable ways to resolve 

disputes without them, doing business across borders just gets riskier. India’s 

Arbitration and Conciliation Act of 1996 tried to solve this. It brought all the laws 

about domestic and international arbitration, plus the recognition of foreign 

arbitration awards, under one umbrella. The idea was simple: make India’s system as 

good as the world’s best, and investors will feel good about doing business here. 

This paper looks at how India’s legal system lines up with what businesses actually 

need when disputes spill across borders, especially now that digital mediation 

platforms are shaking things up. 

Still, traditional approaches under this law haven’t kept up, despite updates and 

amendments. The requirement of participating in in-person arbitration proceedings 

across jurisdictions imposes significant financial burdens, particularly for small and 

medium-sized enterprises, thereby affecting their willingness to pursue such 

mechanisms. Jurisdictional uncertainties persist, digital infrastructure remains 

underdeveloped, and both adjudicatory proceedings and enforcement mechanisms 

are often subject to considerable delays. Furthermore, adversarial litigation frequently 

exacerbates tensions between parties, thereby undermining the continuation of 

commercial relationships in cross-border contexts. 

A. Statement of Problem 

With the expansion of international business, disputes between parties from different 

jurisdictions have correspondingly increased in frequency. But court litigation is slow, 

expensive, and tangled up in different legal systems. This deters foreign investors and 

renders the resolution of commercial disputes inefficient and protracted. 

Alternative Dispute Resolution (ADR) arbitration, mediation, and conciliation steps 

in to help. India’s 1996 Act aimed to modernize, to make us align with international 

practices so disputes would get sorted out faster. Nevertheless, several challenges 

persist, including continued judicial intervention, procedural delays, inconsistent 

enforcement, and the inadequate development of arbitration institutions in 

comparison with global standards. It’s time to really look at how the law helps (or 

doesn’t) and see what needs fixing. 
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B. Research Questions 

1. How does ADR help sort out cross-border business disputes? 

2. What role does the 1996 Act play in making trade and investment easier? 

3. What challenges does ADR face in international arbitration in India? 

4. What changes do we need to turn India into a global arbitration hub? 

C. Hypothesis 

ADR methods especially arbitration under the 1996 Act help international trade and 

investment by offering a quicker, fairer, and enforceable alternative to court battles. 

D. Research Methodology 

The study uses doctrinal, or qualitative, methods. That means digging deep into legal 

texts and existing research instead of collecting new data from businesses. 

1. Sources of Data 

• Primary Sources: 

o The Arbitration and Conciliation Act, 1996 

o Supreme Court and High Court decisions 

• Secondary Sources: 

o Books on arbitration law 

o Academic articles and journals 

o Government and legal reports 

o Online legal databases and scholarly publications 

E. Aims & Research Objectives 

This study aims to figure out how well ADR helps boost international trade and 

foreign investment in India. Objectives: 

1. Examine what the Arbitration and Conciliation Act, 1996, actually says 

about ADR. 

2. Explore why ADR matters for cross-border business disputes. 

3. Assess whether ADR really gives investors more confidence in India. 

4. Examine the principal challenges associated with the use of arbitration and 

conciliation in international disputes. 
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5. Offer some solid ideas on how to improve ADR here. 

F. Scope and Limitations 

1. Scope 

The research looks at ADR mainly arbitration and conciliation for international 

business fights. It zeroes in on how the 1996 Act helps or hinders cross-border trade 

and investment. The focus is on legal rules, amendments, and how courts actually 

interpret them. 

2. Limitations 

This isn’t a broad international comparison—it mainly stays within India’s legal 

framework. It also relies on books, articles, and reports, since real-world investor case 

studies are limited. 

G. Literature Review 

A quick look at the key authors sets the stage for this research. Gary B. Born points 

out that international arbitration matters because it gives a neutral ground and makes 

it easier to enforce awards across countries. Fali S. Nariman says arbitration is 

preferred because it’s flexible and confidential. 

Several scholarly articles examine how the Arbitration and Conciliation Act, 1996 

draws upon the UNCITRAL Model Law, thereby aligning India’s legal framework 

with international standards. All these sources agree: ADR is making India more 

attractive for global business. 

IV. ALTERNATE DISPUTE RESOLUTION AND ITS EVOLUTION 

Alternate Dispute Resolution, or ADR, has really shifted the landscape of how people 

settle conflicts without heading straight for the courtroom. At its core, ADR covers a 

range of methods negotiation, mediation, conciliation, arbitration, and India’s Lok 

Adalats where people work out their disputes outside of traditional trials. Over the 

years, what started as informal, community-level practices has developed into a 

structured, law-based system that’s starting to take a real load off the courts. It cuts 

costs, saves time, and helps more people actually get justice. The story of ADR’s 
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evolution is one of adaptation to bigger economies, growing globalization, and the 

push for judicial reforms, especially in countries like India where these changes are 

easy to spot. 

A. The idea and value of ADR   

Put simply, ADR is any way of settling a dispute other than a formal lawsuit where a 

neutral third party helps the people involved find a solution everyone can accept. This 

gives people more control, keeps things private, and usually moves much faster than 

a court case. Unlike traditional litigation, ADR isn’t always about who’s legally right 

or wrong but about finding practical compromises, preserving relationships, and 

reaching fair outcomes. For businesses, ADR means decisions get enforced quickly. 

For regular folks, it comes with fewer costs, less red tape, and often a kinder, more 

straightforward process. The big appeals of ADR boil down to efficiency, access to 

justice, and keeping the peace. Courts everywhere are jam-packed, slow, and 

expensive. ADR offers a faster and less intense way to handle civil, family, consumer, 

and work-related disputes. On top of that, it lets people who otherwise couldn't risk 

years of litigation actually have a shot at a fair resolution, especially since mediation 

and Lok Adalats often charge little or nothing. And maybe most importantly, ADR 

tends to focus on healing and agreement not on winning and losing. 

B. The roots of ADR   

ADR goes way back long before modern states or official courts existed. Back in the 

day, disputes usually got sorted by village elders, religious leaders, or following 

community customs, years before professional judges came into the picture. In India, 

for example, panchayats and village gatherings were solving arguments long before 

colonial legal systems turned up. These early approaches were informal and aimed at 

mending fences, not at abstract legal rules. When central governments and formal 

laws took over, community strategies lost ground but never totally vanished. Even 

under colonial rule, arbitration and other consensual techniques held space in trade 

and in procedural codes. So, ADR has always been running alongside the official court 

system, sometimes filling gaps where the law can’t quite reach. 
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C. International growth of ADR   

The modern spreading of ADR took off in international business. As global trade got 

bigger, companies needed ways to resolve cross-border quarrels that didn’t depend 

on any one country's legal system. Arbitration took center stage because it was quick, 

handled by experts, and the results the arbitral awards could be enforced worldwide 

thanks to treaties like the 1958 New York Convention. 

The United Nations, through the UNCITRAL framework, played a major hand here. 

The UNCITRAL Model Law on International Commercial Arbitration, launched in 

1985 and updated in 2006, helped countries build modern arbitration laws. 

UNCITRAL also pushed forward global standards for mediation and conciliation, 

making it easier for people to rely on these methods across borders and to enforce 

mediated settlements. This all turned ADR from a collection of local customs into a 

seriously global legal system. Now, resolving international business disputes through 

arbitration and mediation has become standard practice, and plenty of countries have 

synced up their laws with UNCITRAL’s standards. 

D. Global trade, investment, and built-in arbitration   

Cross-border trade and investment deals like foreign direct investment, global joint 

ventures, tech transfer deals, and supply contracts often include arbitration clauses. 

These are basically agreements that if something goes wrong, disputes don’t head to 

any country’s courts but straight to arbitration. This offers neutral ground, makes sure 

decisions get enforced across countries, and boosts the confidence of investors who 

might otherwise be nervous about new legal territories. Major frameworks like the 

New York Convention mean an award from an arbitration panel in one country is 

taken seriously almost anywhere in the world. 

E. Types of ADR: Definitions and distinctions   

ADR isn’t just one thing it comes in a few Flavors: 

1. Arbitration: Here, both sides pick a neutral arbitrator who hears the case 

and makes a binding decision (the arbitral award). Arbitration, especially in 
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international business disputes, is popular because the outcome holds up 

all over the world. 

2. Mediation: In this setting, a neutral mediator helps both parties talk things 

out and reach an agreement. The mediator doesn’t make a decision; they 

just help guide the discussion. 

3. Conciliation: Like mediation, but the conciliator gets a bit more involved 

and may suggest actual solutions. In India, the Arbitration and Conciliation 

Act, 1996 lays down the rules. 

4. Hybrid models: Some approaches mix and match methods for example, 

“Med-Arb” (mediation first, then arbitration if necessary) or “Arb-Med.” 

There are also mini-trials and cases decided by experts outside of court. 

F. The rise of ADR in India   

India’s experience with ADR weaves ancient custom and modern law together. The 

first legal nod to arbitration came with the Indian Arbitration Act, 1899, and the Code 

of Civil Procedure, 1908. Both let people choose arbitration and, at least a little bit, 

limited court interference. Later, the Arbitration Act, 1940 tried to pull these rules 

together but ended up bogged down by too much judicial meddling and slow 

processes. 

Things changed with the Arbitration and Conciliation Act, 1996, based heavily on 

UNCITRAL’s model. This law cut down on court interference, sped up proceedings, 

and brought India’s system in line with global standards, covering both domestic and 

international arbitration and conciliation. 

On the access-to-justice front, India also introduced Lok Adalats starting in the 1980s, 

mainly in Gujarat, before cementing them in the Legal Services Authorities Act, 1987. 

Lok Adalats use compromise and practical settlement to quickly resolve disputes 

often about family matters, small civil issues, and more at no cost to the parties. Their 

success proves that ADR isn’t just for big business but can reach ordinary people as 

an engine of legal empowerment. 

A significant development occurred with the introduction of Section 89 into the Code 

of Civil Procedure in 1999. This section lets courts refer ongoing civil cases to ADR if 
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they see a chance for a settlement. Of course, judges have to make sure there’s at least 

a sliver of hope for agreement before doing so, but this tool has become a crucial link 

between traditional litigation and alternative processes. 

Most recently, the Mediation Act, 2023 formally set up mediation as a proper, 

standalone option. It created rules for institutional and community mediation, online 

mediation, mediator qualifications, and how mediated settlements get treated in the 

legal system. Now, mediation isn’t just a sideline in India but a full-fledged part of the 

justice process matching a growing global focus on strengthening mediation practices. 

G. How ADR works and what it aims for   

ADR methods aren’t all alike, but they do have a shared goal solving disputes faster 

and with less formality than a lawsuit. You’ve got negotiation (where the two sides 

work things out face to face, no third party needed), mediation (a mediator helps them 

talk, but doesn’t decide), conciliation (similar, but the conciliator might suggest a 

solution), arbitration (an agreed-upon arbitrator makes a binding decision), and Lok 

Adalats (unique to India, where officials help the parties reach settlements in bulk, 

often for free). Most forms result in agreements only if both sides sign on the dotted 

line. Arbitration, though, goes further, producing a decision that’s as enforceable as 

any court ruling though it can only be challenged in limited ways. Lok Adalat awards 

are final, too, which shows the trust placed in settlement-based outcomes. 

H. Pros and cons   

People turn to ADR mainly for the speed, the flexibility, and the focus on real-world 

solutions. It saves time, costs less, and helps the courts catch up. Especially in complex 

commercial or family cases, ADR lets subject-matter experts handle disputes 

privately. Confidentiality is another big draw; for companies, it keeps sensitive 

business info out of the public eye. 

Of course, ADR isn’t a silver bullet. It’s not fit for criminal cases, matters of big public 

interest, or constitutional questions that need the full weight of a court. Sometimes, 

imbalances between parties or poor-quality neutrals can make things unfair or one-

sided. In arbitration, you may have concerns about limited appeals or inconsistent 



101                             LawFoyer International Journal of Doctrinal Legal Research                         [Vol. IV Issue II]                                                                                                                                                       

 
© 2026. LawFoyer International Journal of Doctrinal Legal Research                              (ISSN: 2583-7753) 

                      

decisions across cases. That’s why modern ADR keeps evolving tightening standards 

for mediators and arbitrators, improving oversight, and designing better enforcement 

to make sure the process is both fair and reliable. 

V. THE LEGISLATIVE FRAMEWORK IN INDIA SUPPORTING 

ALTERNATIVE DISPUTE RESOLUTION 

India’s legal system around Alternative Dispute Resolution (ADR) has really changed 

the way people settle disputes. It isn’t just about keeping cases out of courts; it’s about 

making justice faster, lighter on the system, and more open to everyone—especially 

in business and cross-border deals. 

At the heart of ADR in India is Article 39A of the Constitution, which tells the 

government to make sure everyone gets equal justice and free legal help. The idea is, 

justice shouldn’t depend on money or status. That set the stage for all sorts of ADR 

laws that followed, slowly moving these processes from optional add-ons to well-

structured, regular parts of our legal culture. These laws line up with international 

best practices think UNCITRAL models so India’s rules can handle complicated global 

business disputes too.  

The principal legislative instruments and their role within the broader legal 

framework are examined below. A big step came with Section 89’s addition to the 

Code of Civil Procedure in 1999.We’ll start with that constitutional basis, then look at 

The Arbitration and Conciliation Act, 1996, the new Mediation Act, Section 89 of the 

Civil Procedure Code, the Lok Adalats under the Legal Services Authorities Act, the 

Consumer Protection Act, and the Commercial Courts Act. We’ll also touch on 

international rules and bilateral investment treaties. 

A. Constitutional Foundation 

Article 39A, brought in by the 42nd Amendment (1976), tells the State to make sure 

everyone gets equal justice and free legal aid no matter their economic or social 

background. This isn’t a casual suggestion; it means the State needs to ensure people 

have ways to solve disputes outside expensive, slow court battles. ADR methods 
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thrive on this idea cutting down costs, speeding up settlements, and keeping doors 

open for everyone. 

B. The Arbitration and Conciliation Act, 1996  

This law is the backbone of ADR in India and lines up with global arbitration 

standards. It kicked off in 1996, making the old system faster, less tangled with courts, 

and more reliable, especially for big business disputes, including international ones. 

Based on the UNCITRAL Model Law, it puts a big emphasis on the parties’ 

independence, keeps courts from interfering too much, and gives arbitral awards the 

same power as a High Court order. That’s a big deal for international investors, who 

want to know awards can actually be enforced. 

C. Mediation Act, 2023 

This statute, enacted in 2023, constitutes India’s first standalone mediation law and 

places mediation at the forefront of civil and commercial dispute resolution. It 

introduces provisions for pre-litigation mediation in specified matters, alongside 

frameworks for online mediation, community mediation, confidentiality, and court-

referred mediation. Settlement agreements under the Act are accorded binding legal 

status, subject to limited grounds such as fraud. India signed the United Nations 

Convention on International Settlement Agreements Resulting from Mediation 

(Singapore Convention) on 7 August 2019; however, it has not yet ratified the 

Convention. Consequently, the Convention’s framework for cross-border 

enforcement of mediated settlements does not currently apply to India, and the 

Mediation Act, 2023 operates as a distinct domestic legal regime. India’s potential 

ratification of the Convention remains an open question. 

D. Section 89 of the Code of Civil Procedure, 1908 

Section 89 lets courts push civil disputes into ADR paths arbitration, conciliation, 

mediation, or the Lok Adalat if there’s a chance of settlement. This section came in 

through an amendment in 1999. Courts have to lay out possible settlement terms first, 

then refer cases to ADR, but sometimes this step is criticized because it can add work 

instead of reducing it. Still, Section 89 is crucial in making sure ADR is firmly part of 

civil court processes for things like consumer cases and family disputes. 
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E. Legal Services Authorities Act, 1987: Lok Adalats   

This Act set up agencies to make legal aid work and with it, the Lok Adalats or 

people’s courts. These forums solve disputes through conciliation, and their awards 

are treated like a final decree of a civil court no appeals. They’re especially powerful 

at the grassroots, helping people who couldn’t otherwise afford justice. Permanent 

Lok Adalats handles public utility disputes and have resolved millions of cases, 

freeing up court time and saving parties a fortune in legal expenses. 

F. The Consumer Protection Act, 2019 and Commercial Courts Act, 2015   

Consumer law now has a mediation route built-in; if you have a dispute, consumer 

commissions can refer your matter to mediation so you might find a quick, friendly 

settlement especially good for online shopping and cross-border complaints. The 

Commercial Courts Act creates special courts for high-value business disputes and 

requires mediation before certain cases even start, unless urgent relief is needed. 

G. International Dimensions and Bilateral Investment Treaties (BITs)  

India’s ADR framework operates in alignment with international conventions, 

including the Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards, 1958 (New York Convention), which has 172 state parties globally, ensuring 

widespread recognition and enforcement of arbitral awards.2 For foreign investment, 

India’s newer model Bilateral Investment Treaties require that investors exhaust local 

remedies before initiating international arbitration, thereby balancing investor 

protection with national interests. 

VI. JUDICIAL INTERPRETATION AND INCORPORATION OF 

GLOBAL ARBITRATION STANDARDS INTO INDIA’S LEGAL 

STRUCTURES 

It’s not just laws that have changed the ADR landscape; judges have had a huge 

influence in weaving global arbitration standards into India’s system. Over the past 

 
2 UNCITRAL, Status: Convention on the Recognition and Enforcement of Foreign Arbitral Awards 
(New York, 1958). 
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thirty years, especially after the Arbitration and Conciliation Act, 1996, Indian courts 

moved from a habit of getting involved in every little detail, to letting arbitration work 

the way it’s supposed to respecting party autonomy and keeping interference to a 

minimum. 

The Supreme Court and High Courts, through key decisions, aligned Indian 

arbitration law with international standards. They now care more about finality, 

restrict repeated challenges, and only step in for serious issues stuff like violation of 

basic legal principles, or awards that plainly ignore the facts or law. 

A. The Legislative Foundation: Arbitration and Conciliation Act, 1996 

By copying the UNCITRAL Model Law, this Act did two things: it covered both 

domestic and international arbitrations in one law, and it built in clear rules for 

enforcing foreign arbitral awards. The Act has four parts:   

1. Domestic and international arbitration seated in India   

2. Enforcement of foreign awards under the New York and Geneva 

Conventions   

3. Conciliation   

4. Other supplemental matters 

Amendments in 2015 and 2019 made deadlines tighter, set up better arbitration 

institutions, and put stronger limits on court review. 

B. Recent Landmark Rulings 

1. In Hindustan Construction Co. v. Union of India (2019/2020), the Supreme 

Court struck down Section 87 as unconstitutional, making sure certain 

amendments applied retrospectively and ending automatic award stays 

that used to drag out cases. 

2. In M/s. Uttarakhand Purv Sainik Kalyan Nigam Ltd. v. Northern Coal Field 

Ltd. (2020) 2 SCC 455, the Supreme Court reaffirmed the principle of 

kompetenz-kompetenz, holding that arbitral tribunals possess the authority 

to determine their own jurisdiction. 
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3. Hindustan Construction v. Bihar Rajya Pul Nirman Nigam (2025) stopped 

High Courts from reviewing their appointment of arbitrators after 

proceedings have started. 

C. Judicial Reasoning as the Engine of Integration   

The courts have moved beyond treating arbitration as just another type of lawsuit. 

Instead, they respect arbitral awards as final only stepping in when there’s a clear legal 

flaw. Now, challenges are limited to things like patent illegality or basic unfairness, 

not just a general disagreement with the outcome. 

Judges often cite international sources the UNCITRAL Model Law, New York 

Convention, even cases from other countries to keep Indian law in sync with global 

best practice. That’s how they ‘import’ international standards without needing to 

rewrite the statutes every time. 

D. Landmark Supreme Court Cases 

1. ONGC v. Saw Pipes (2003): Defined “public policy” as it relates to awards 

but warned against using the phrase as a loophole for every challenge. 

2. Associate Builders v. DDA (2014): Broke down just what counts as a “patent 

illegality.” 

3. Ssangyong Engineering v. NHAI (2019): Further tightened what judges can 

review, saying no re-examination of the facts, only the law. 

E. Integration of Core International Norms  

Party autonomy letting parties pick their rules, institutions, and seat of arbitration 

keeps getting stronger through case law. Courts consistently back freedom of contract, 

only going against it when there’s a clear public policy issue. 

Courts also quickly refer disputes to arbitration and discourage stalling tactics. 

Interim measures temporary relief to protect assets or evidence can now come from 

either courts or arbitral tribunals, making things more efficient. 

Perhaps most importantly, Indian law now treats arbitral awards as final and only 

allows challenges on strict, narrow grounds. Section 34 of the Arbitration Act spells 
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out a short window and limited reasons to attack an award. Courts repeatedly remind 

everyone that this isn’t an appeal; it’s only about legality, not redoing the case. 

When it comes to enforcing foreign awards, courts only refuse for very rare reasons 

like blatant public policy breaches or due process failures again echoing international 

standards. 

F. Public Policy, Reasoned Awards, and the Limits of Judicial Review   

Public policy is a tricky area. Earlier, Indian courts used it pretty broadly to overturn 

awards, but recent decisions recognize that this isn’t what international law expects. 

Now, “public policy” is read narrowly, and awards must have reasons, but courts 

don’t pick apart every detail. 

G. Institutional and Procedural Developments  

Amendments in recent years brought in requirements for arbitrator qualifications, 

timelines, and efforts to make institutions more professional. These changes only work 

well if judges back them up, so the courts’ approach really decides whether the system 

lives up to its promise. 

All in all, India isn’t just building its own ADR system—it’s learning from and 

plugging straight into the global framework, with both the legislature and judiciary 

pulling in the same direction. 

A lack of strong institutions and clear rules for alternative dispute resolution (ADR) 

makes international trade harder than it needs to be. 

VII. WHY ADR MATTERS IN CROSS-BORDER TRADE 

Global trade only works when companies trust each other, know what to expect, and 

feel sure they’ll get help if things go wrong. UNCITRAL says its rules are meant to 

knock down legal barriers in international business including smoothing out 

commercial conflict with tools like arbitration and mediation. So, ADR isn’t just a 

private contract thing. It’s baked into the legal structure that keeps world commerce 

running. 
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ADR is especially handy for cross-border deals because going to court abroad is 

usually slow, costly, and tangled in unfamiliar procedures. Businesses want dispute 

solutions that let them skip foreign courts, keep things private, and avoid blowing up 

ongoing relationships. Arbitration and mediation make all this possible—or at least, 

they’re supposed to. But it only works if the backing institutions and legal system are 

actually reliable and accessible. 

A. Where things fall short: Institutional gaps 

One big obstacle is that ADR institutions are weak or unevenly developed, especially 

across borders. Take the European Parliament’s own study: yes, many ADR schemes 

technically exist, but their coverage is spotty some places and sectors are left out. This 

means companies might be able to use ADR in one country but hit a dead end in 

another, right when consistency is most crucial. 

Another problem is scope. Many ADR bodies won’t even look at disputes involving 

traders from other EU countries, mainly because they worry about which law applies, 

what court enforces rulings, and whose rules actually count. That defeats the whole 

point of ADR: bridging gaps, not reinforcing them. If institutions don’t deal with 

foreign disputes, their value shrinks for anyone doing serious international business. 

There’s also the issue of resources. Many ADR setups lack staff, tech, or coordination 

to deal with cases that spill across borders especially when language, law, and 

specialized expertise all get involved. Without trained people, systems in multiple 

languages, and smooth procedures to get cases off the ground, ADR is just a theory. 

Small and medium enterprises feel this even more they’re the ones most likely to be 

shut out by these barriers. 

B. Rules and regulations: More problems 

When institutions are weak, regulatory chaos usually makes things worse. ADR 

thrives when the law clearly spells out the status of agreements, how mediation or 

arbitration works, and how results are enforced. That's why UNCITRAL pushes for 

model laws and conventions: global commerce can’t operate on guesswork. 
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But when these rules are all over the place or fuzzy companies get stuck trying to fit 

their disputes into inconsistent national norms. In the EU, some laws still expect the 

courts to handle core steps, which means ADR can’t truly stand in for old-school 

litigation. So, the supposed speed and simplicity of ADR vanishes if the courts still 

control key decisions. 

This kind of uncertainty ups the time, cost, and hassle. It also kills business confidence. 

If companies can’t be sure their ADR clause will hold up, or that the outcome will be 

honored in another country, they start adding more legal padding to contracts, ask for 

bigger financial guarantees, or even stay out of certain markets altogether. 

C. The heart of the problem: enforcement 

Even if everything else works, enforcement remains the make-or-break issue. Parties 

need to know any mediation or arbitration outcome will actually stick, no matter 

where the other party is located. The European Parliament study flags this as a source 

of real reluctance: if you can’t enforce the result in another country, what’s the point? 

Enforcement doubts shape business behavior before disputes even come up. When 

companies fear that an ADR ruling won’t translate across borders, they act 

defensively: more paperwork, stricter terms, reluctance to trust new partners. This 

weakens not just the efficiency of dispute resolution, but the willingness to do 

business internationally in the first place. 

D. Confidence takes a hit 

The fallout from weak ADR ties directly into business confidence. When companies 

can trust the system to resolve disputes fairly and efficiently, they’re willing to take 

risks and explore new markets. But if ADR mechanisms are patchy, underfunded, or 

unreliable, businesses hold back especially smaller firms, which don’t have the cash 

or stamina for long court fights across countries. 

Large multinationals can often lawyer up and fight things out, but smaller outfits 

usually depend on fast, cheap, and accessible ADR. If those solutions don’t really 

function, these companies will quietly swallow losses or just sit out international deals 
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altogether, limiting competition and diversity in cross-border trade. The long-term 

effect is less vibrant, less stable global business. 

Mediation can actually help preserve business relationships, encouraging settlement 

rather than burn-the-bridge fights. But without the right legal and institutional 

support, even simple problems can spiral into big disputes, making global trade less 

efficient and a lot more fragile. 

E. Raising the bar: What’s needed 

It takes more than just passing some laws to fix these problems. UNCITRAL’s practical 

guidance makes that clear. Reform isn’t just about rulebooks it’s about making sure 

those rules are understood the same way everywhere, offering training, and building 

real coordination among regional and national bodies. 

Legal reform is just the starting point. Institutions need to be capable, independent, 

and easy to access. The European Parliament’s report backs this up: fix sector gaps, 

clear up how parties can access ADR, guarantee funding, and design systems that 

actually stay open and responsive to cross-border disputes. 

There’s still more to do growing awareness, expanding language support, and 

clarifying which law applies in each case. The real test is not whether ADR is a good 

idea, it is, but whether governments and institutions will step up and invest in making 

ADR work in practice. 

The solution is straightforward: pass clear, harmonized arbitration and mediation 

laws, ensure enforcement mechanisms run smoothly, give ADR bodies the funding 

and tech infrastructure they need, and develop coordinated, multilingual systems for 

cross-border users. Regulators should go beyond enforcement: they should help 

businesses understand their options, simplify processes, and connect institutions 

across borders. 

Done right, these reforms won’t just look good on paper they’ll actually make ADR a 

powerful, practical tool for international trade, instead of just another unmet promise. 

VIII. CONCLUSION AND SUGGESTIONS 
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This study drilled into why ADR, especially international arbitration, matters so much 

for India’s trade and investment future. At bottom, India’s big push to become a global 

economic player and draw foreign investment can’t succeed unless it builds a strong, 

efficient arbitration system that meets world standards. Tracing ADR’s core 

principles, history, and recent legislative and court reforms, the research underscored 

arbitration’s central role: it offers neutrality, privacy, and finality three things global 

business values above all. 

A. Conclusion 

Chapter 5 dug into India’s stumbling blocks on the road to becoming an arbitration 

powerhouse. It showed how the current framework is still fragmented: the country 

lacks truly first-class physical and digital facilities, suffers from administrative 

inefficiency, and often fails to get everyone pulling in the same direction. All this falls 

short of global competitors. 

The research then pinpointed how unpredictable regulation, bureaucratic headaches, 

and economic disincentives all stem from flaws in the Arbitration and Conciliation 

Act, 1996 and continuing worries about judges stepping in too much. Even big 

Supreme Court decisions like the BALCO case have dialled back some judicial 

interference in foreign arbitrations, but concerns remain, with delays and high costs 

still keeping many investors on the sidelines. 

Add to this the shortage of recognized expert arbitrators and lingering doubts—at 

home and overseas about India’s legal culture and red tape, and it’s easy to see why 

many global investors hesitate. Altogether, these issues make India less appealing for 

anyone looking to resolve disputes efficiently and predictably. 

But Chapter 6 doesn’t just dwell on problems. It lays out clear, practical steps to fix 

things. To close gaps in infrastructure and institutions, it calls for world-class 

arbitration centers and smoother administration. To reduce regulatory 

unpredictability and financial risk, it recommends concrete legal reforms and 

strategies to limit unnecessary court intervention. And to build trust and credibility, 

it pushes for real investment in training and professional development. 
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In short, this study stands by its core claim: India must overhaul its ADR framework 

build strong institutions, offer predictable and accessible law to win investor 

confidence. Fixing patchy infrastructure, murky rules, overactive courts, skill 

shortages, and negative global perceptions isn’t just nice to have; it’s essential. These 

changes will boost trust, efficiency, and reliability, making cross-border trade and 

foreign investment much more attractive. 

India has a huge opportunity right now, thanks to a lively economy, big internal 

market, and deep legal traditions. But seizing global economic leadership will take 

more than small tweaks. The roadmap here points toward unified action from 

policymakers, judges, lawyers, arbitrators, and everyone with a stake in the system to 

build a truly arbitration-friendly environment. Doing this right pays off not just by 

growing India’s economy, but by making it a trusted business partner worldwide. 

B. Suggestions 

1. Build world-class arbitration institutions: India should focus first on 

setting up top-notch arbitration centers in its major commercial cities. That 

means having the latest digital tech: secure video conferencing, e-filing, 

seamless case management, and so on. But great buildings aren’t enough 

administrative standards must match the world’s best, staff need 

continuous multilingual training, and all the key players (institutions, 

lawyers, government, universities) must work together. A national 

coordination body can help championing not just the centers but also 

support services like transcription, translation, and electronic document 

discovery. All of this together creates a smooth, high-quality user 

experience to rival any international arbitration hub. 

2. Strengthen the legal framework and judicial predictability: India needs 

targeted changes to the Arbitration and Conciliation Act, 1996, to clear up 

confusion and offer legal certainty. Reforms should bring India’s rules in 

line with UNCITRAL standards, making it easier to handle interim relief, 

emergency arbitrators, and multi-party disputes. Guidance should be 

clearer on what types of disputes can be arbitrated and how to coordinate 
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with the new Mediation Act, 2023. At the same time, the courts have to play 

a more supportive role. This means mandatory arbitration training for 

judges, with a focus on international conventions and strict limits on court 

interference. Award enforcement needs to be quicker: special commercial 

benches, more streamlined procedures, strict timelines. Taken together, 

these steps would help judgments actually turn into results. 

3. Grow expertise and global trust: India should invest heavily in developing 

expert arbitrators, mediators, and counselthrough advanced training, 

mentoring, and specialized courses covering international and sector-

specific issues. Link up with top arbitration academies abroad and push for 

diverse panels to strengthen credibility. Global branding also matters. The 

country needs a strong national marketing effort, real outreach, and 

campaigns to share success stories and break down old stereotypes about 

India’s legal system. Presented right, India can grow into a world-class 

arbitration destination. 
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